Google 



This is a digital copy of a book that was preserved for general ions on library shelves before il was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

Il has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often diflicult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parlies, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the plus We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a b<x>k is in the public domain for users in the United States, that the work is also in the public domain for users in other 

countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means il can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's hooks while helping authors ami publishers reach new audiences. You can search through I lie lull text of this book on I lie web 
at |http : //books . qooqle . com/| 



rfrifc 



*■ ^ 




■I 



\ 



1 

4 
1 



p. 



*, 



X 






\ 




*d 



.ET Bil 



r* * 



ihS,V 



»cktpr 



vmm 




"THE LAW OF MORTGAGE": 



ft H J 



A COURSE OF LECTURES 



BY 



W. G. HAYTER, 



BARRISTER-AT-LAW. 



DELIVERED AT THE 



Institute of Actuaries, Staple Inn Hall, 



During the Session 1900-1901. 



LONDON 



CHARLES AND EDWIN J LAY^0$r :: * C * 

56, FARRINGDON STREET, E.C. 



j- 1 > -> 



I 90 I 






^ 



LECTURES 
"THE LAW OF MORTGAGE.' 

Mr. W. G. HAYTBE. 
1900-1901. 

INDEX. 

Abstract of title 

Bankruptcy of mortgagor ... 

Bene ficial owner ... 12, 

Billsof Sale Acts 

Blank transfers ... 

Champerty ... 

Charge certificate 

Chose in action 26, 

Conveyance — 

on sale 

imperfect conveyance ... 

of copyholds 
Conveyancing and Law of Property Acts ... ... ... 12, 

Copyhold land — 

origin ... 



mortgage ... ... ... ... ... ... 22 

conditional surrender ... 22 

Covenant — 

personal covenant 6,70 

for payment of interest ... ... ... ... 8 

for title 10,12 

for quiet enjoyment ... 10,12 

against incumbrances ... ... ... 11,12 

for further assurance ... 11,12 

Distringas, writ of ... 36 

Equitable estate ... 4 

Equitable mortgage — 



of equitable interests 



Equitable mortgage — 




by imperfect con veyauee 


18 


by deposit of deeds 


19 


foreclosure 


70 


Equity of Redemption 


8,67 


Fines 


21 


Foreclosure — 




under legal mortgage ... 


6,67 


under equitable mortgage 


70 


under Conveyancing Acts 


7« 


under Laud Transfer Acts 


93,95 


Insurance of mortgaged property 




power to insure ... 


72,76 


amount of insurance 


76 


application of insurance moneys 


77 


Interest — 




covenant for interest 


8 


rate allowed by Court 


8 


penal rate 


45 


Interests, vested and contingent 


34 


Land certificate 


87,92 


Land Transfer Acts • 


83,85,88 


Leases — 




at rack rent 


23 


building leases 


23 


mortgagor's powers to grant leases 


54 


mortgagee's do. do. 


66 


Legal Estate 


J, 90, 91 


Maintenance 


27 


Manor — 




lord of manor 


20 


court roll 


21 


Merchant Shipping Act... 


41 


Mortgage — 




definition of mortgage ..... 


1 


at law and in equity 


2 


is personal estate 


3 


statutory mortgage 


15 


legal mortgage ... 


17 


equitable mortgage (see Equitable mortgage) 


of copyholds 


22 


of leaseholds ., 


12,23 


by assignment 


24 




Mortgage — 

by demise 

of ehoses in action 

of policies of assurance 

of stocks and shares 

of reversionary interests 

of life interests ... 

of personal chattels 

of ships ... 

joint mortgage ... 

contributory mortgage . 

for term certain ... 

second mortgage 

redemption of mortgage 

re-conveyance of mortgage 

transfer of mortgage 

of registered land 

statutory mortgage of land 

by deposit of land certificate 
Mortgage deed — ■ 

old form 

modern form 
Mortgagee — 

trustees as mortgagees ... 

mortgagees on a joint 

powers and remedies of 

in possession 

puisne mortgagee 

land passes to personal representative 
Mortgagor — 

power to grant leases ... 

bankruptcy of mortgagor 
Negotiable instruments 
Notice— 

of dealing with chose in action 

to Trustees 

priority between mortgagees 

express notice 

Terbal notice 

constructive notice 

of transfer of mortgage 
Once a mortgage, always a mortgage 
Pawn .., 



30, 63, 73 

32 

29, 33, 73 



... 45,48 
59, 68, 69 



36,36 
35,36 



Policies of Assurance Act, 1«67 
Port of Registry 
Puibiiu Mortgagees 
Rack rent 
Receiver — 

mortgagee's power to appoint 

duties and powers 
Re-cotiveyance of murt gaged property 
Redemption — 

equity of redemption 

proviso for redemption ... 

of mortgage 

action for redemption of inortgagt 

discharge of registered charge on laud, 
.Re-entry, proviso for 
Registration of title to land — 

absolute, qualified, and possessory title: 

rectification of register ... 

caution against registration 
Sale- 
power of sale 

Court may order sale 

by mortgagee 

application of proceeds of sale ... 

by whom power of sale exercisable 

agreement on sale 
Statute of Limitations ... 

Stop order ... ... 

Tacking 

Tenants in common anil joint tenants ... 
Title- 
abstract of title ... 

requisitions on title 

registration of title {see Registration) 

Title deeds, deposit of 

Transfer — 

blank transfers ... 

of mortgage 

of land 

statutory transfer of land 

of statutory charge on land 
Trust, breaches of 
Vendor and purchaser 




J? EW words are needed to call attention to the excellence of 
the Lectures recently delivered by Mb. William Goodenodoh 
Haytke on the Law of Mortgage. An important subject is 
not always interesting, but it will not have been the Lecturer's 
fault if those who read the following pages fail to find much 
in them to gain the attention, for Mr. Hattee never forgot 
his audience, and while he laid down broad outlines in 
language as little technical as possible, he kept clear of the 
niceties of the law. And we can never forget that it is but a 
smattering we, in the presB of our special occupations, can ever 
hope to have of great legal questions; and indeed that is all 
we really need, for no one of us would be so rash as not to 
seek professional advice in any matter out of the ordinary 
course. It is right, however, that we should have, even in 
„ these cases, some general knowledge of the trend of the law; 
and instructive, as well as pleasant, to watch its course when 
a difficulty arises. 

It has been suggested that it would be desirable on 
another occasion that some, at any rate, of the questions 
asked at the conclusion of each Lecture, and the answers 
given, should be reported. This would not only elucidate 
certain points still further, but it would show how the 
Lecturer's remarks were working in his hearers' minds. The 
proposal is well worthy of the consideration the Council will 
doubtless give to it, for, in arranging for these Lectures from 
time to time, the Council has no other object than to supply 
the student with all the assistance that may be possible as 
he prepares himself for his grand vocation. 

C. D. H. 
lith May, 1901. 
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'THE LAW OF MORTGAGE/ 



FIRST LECTURE. 



MR. PRESIDENT and Gentlemen, your Committee has 
done me the honour of inviting me to give you six lectures on 
the subject of mortgages. This is a very large subject, and 
one which has given rise to many difficulties and to an 
immense deal of litigation. I cannot hope in the course of 
these lectures to give you more than an outline of the subject; 
but probably that is all you will want. If you can learn the 
main rules, you will be content to leave the exceptions and 
the doubtful cases to the lawyers. There are many questions 
arising out of mortgages which you would never think of 
deciding without legal advice, just as no sensible lawyer 
would ever trust himself to make an actuarial calculation. 
But every business man ought to know the elements of 
the law, just as every lawyer ought to be acquainted with 
the ordinary rules of business. 

I propose in the first place to give yon some account of 
what a mortgage is. A mortgage may be defined as the 
conveyance of land or other property as a security for the 
payment of money. That sounds simple enough ; but I must 
tell you that the modern mortgage deed means something 
quite different from what it says. In order to explain that, I 
am bound to go back a few centuries ; for this, like most other 



branches of the law, can only be explained historically. The 
ancient mortgage of land was a conveyance by the borrower 
to the lender, on condition that, if on a certain date the sum 
borrowed should be repaid, then the conveyance should 
become void, or the lender should convey the land back to 
the borrower. That condition was construed strictly by the 
Courts of Law. Let us take a concrete example. A, the 
owner of Blackacre, which was worth £20,000, was in imme- 
diate need of £500 down. He mortgaged Blackacre to B by 
conveying it to him upon condition that, if he repaid the £500 
to B on the 1st day of January, 1500, then B would convey 
Blackacre back to him. Now, suppose that on the 1st day of 
January, 1500, A found it impossible to lay his hands on the 
£500, or found it impossible to arrive in time at the place 
appointed for payment, or was too ill to know the date had 
arrived. The Courts of Law would give him no redress 
whatever. They took the view that the land was conveyed 
to B, subject only to the condition that, if his debt were paid 
on a certain date, he must give the land back again. If the 
money was not paid on that date, the condition was gone; 
and B, who had only lent £500, became the absolute owner of 
land worth £20,000. A had no further right or title to it 
whatever. You can see what hardship such a principle as 
that might work, and no doubt occasionally did work. I 
rather suspect that the evil reputation of the mortgagee, 
which has made him the favourite villain of melodrama, is 
derived from the old days when he was able to make such an 
inequitable use of his position. But some time in the reign 
of Queen Elizabeth a change took place. There had grown 
up, alongside of the courts of law and quite independent of 
them, a new tribunal — the Court of Chancery. It would take 
up too much of your time if I were to discuss the vexed 
question of the origin and jurisdiction of the Court of 
Chancery. For our present purpose it is sufficient to say that 
the Chancellor, as the representative of the King, had, at the 
time of which I am speaking, a sort of general jurisdiction to 
grant redress for the grievances for which there was no 
remedy at Common Law. Some time in the reign of Queen 
Elizabeth a mortgagor, who had failed to pay on the date 
appointed, and who had therefore, as I have explained, lost all 
his interest in the estate originally his, obtained from the Court 
of Chancery relief against the forfeiture which he had incurred, 



It is not clear when or on what grounds this relief was 
obtained ; but it ia shown by two old cases that by the reign 
of Charles I. it was established as a principle of the Court of 
Chancery, or, as it was called, " in Equity," that a mortgagor 
should be allowed to redeem his estate after the date fixed for 
the payment had gone by; and that the Court of Chancery, on 
application by the mortgagor, would decree that the mortgagee 
should, on repayment to him of the sum lent with interest and 
costs, reconvey the estate to the mortgagor. By the reign of 
Charles II. the general jurisdiction of the Court of Chancery 
to grant relief for grievances had become crystallized into a 
jurisdiction to administer relief according to a fixed, or 
almost fixed, body of principles. The principles established 
with regard to the redemption of mortgages were three. 
First, the principle of the equity of redemption — -that is, the 
principle before described, that the mortgagor, or anyone 
claiming under him, could redeem his estate on application to 
the Court of Chancery, though that estate was forfeited by 
law because the date for payment had gone by. The second 
principle is embodied in the maxim, " Once a mortgage 
always a mortgage." That means that wherever a conveyance 
of an estate is originally intended to be merely a security for 
money, whether that intention appears on the deed or can 
be proved from any other source, it will always be considered 
in equity as a mortgage, and therefore liable to be redeemed. 
This will be so, even if there is an express agreement by the 
parties that it shall not be redeemable, or that it shall only be 
redeemable for a limited time, or only redeemable by some 
particular person or persons. To put it shortly, no agreement 
between the parties to a mortgage that the mortgage shall 
not be redeemable in equity according to the rules of the 
Court of Chancery has any effect in equity. The third 
principle is the principle that the right of the mortgagee is to 
the money secured, and that the property mortgaged is only 
the security for that money. In equity the mortgagee had 
only a charge on the property. In law ho was what for all 
practical purposes we may call the absolute owner of the 
property. The result of this equitable principle is that on 
the death of the mortgagee the benefit of the mortgage 
goes as personal estate to his executors or adminis- 
trators, and not as real estate to his heirs or devisees. The 
mortgagor, on the other hand, was considered in equity 
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as the owner of the property, subject to a charge ; and his 
equity of redemption, from being a mere right to come to the 
Court aud ask for relief against forfeiture, became an estate 
in laud, which the mortgagor could deal with like any other 
estate in land of the same nature. But this equity of 
redemption was what is called an equitable estate ; that is to 
say, an estate conferred by and recognised by the Court of 
Chancery : while the mortgagee was still, in the eye of the 
Common Law, the owner of the land, or, as it is called in law, 
the owner of the legal estate. It is a little difficult to explain 
the terms " legal estate " and " equitable estate " without going 
into matters rather beyond the scope of these lectures ; but I 
will give the simplest possible instance of each kind of estate. 
Land is conveyed to B in Buch a manner as to give him the 
largest estate which the law allows ; that is the fee simple, 
amounting for all practical purposes to the absolute owner- 
ship. In the conveyance B is directed to hold the land 
in trust for C in fee simple. The result is that B has the 
legal estate, because the land was properly conveyed to him, 
with all the proper forms ; while C has the equitable estate, 
because he has a claim on B for the land, which the Court of 
Chancery would enforce. In the same way, if A, the owner 
in fee simple of the land, mortgages it to B by deed, the legal 
estate in the land will be vested in B, because the land has 
been conveyed to B by the mortgage deed. But equity gives 
A the right to have that land back at any time on payment 
of the mortgage money ; and so here again A has a claim on 
B for the land, which on certain conditions the Court of 
Equity will enforce. A, therefore, has an equitable estate in 
the land mortgaged, while B, the mortgagee, has the legal 
estate. Now let ns consider our old case of A making a 
mortgage of Blackacre, which is worth £20,000, to B for 
£500. Let us suppose it was made 200 years later, and that 
the day for payment was the 1st day of January, 1700. 
When that day was passed without the £500 being paid, A 
would be in a very different position. In 1500 he would have 
had no right to or interest in the land whatever. In 1700 he 
would be able to go at any time to the Court of Chancery and 
get his land back by paying what he owed. Until payment 
he would have an equitable estate in the land, which he could 
sell, mortgage, or otherwise deal with. The mortgagee, B, 
would still have the legal estate in the land, but only as a 



security for the money lie had advanced, and when that was 
paid off he would be bound to give the legal estate back to A. 
You Bee that the positions in 1500 and in 1700 were entirely 
different. But the curious thing is that the form of the 
ordinary mortgage deed remained essentially the same, and 
remains the same to this day. To alter the form of mortgage 
would have been to alter the legal rights of the mortgagee. 
That was never done ; but the Court of Chancery introduced 
principles which practically modified these legal rights by 
allowing equitable rights to the other party to the transaction. 
That is what I meant when I said that a mortgage deed 
means something quite different from what it says. It 
expresses the legal rights of the parties, as they were some 
centuries ago, but it makes no reference to the equitable 
rights which have since been introduced. 

Possibly it may have struck some of you that the rights 
given to the mortgagor by the Court of Chancery, so far 
as I have described them, caused some injustice to the 
mortgagee. No doubt the original position of the mortgagee 
gave rise to unfair and unconscionable dealings ; and it 
was inequitable that a man should lose his estate by a mere 
surprise or accident. But it was going too far in the other 
direction to allow the mortgagor an unlimited power of 
coming to the Court at any time with his money and getting 
his land back. To meet this difficulty, the Court of Chancery 
gave the mortgagee the right of foreclosure, as it was called : 
that is, the right by legal process to put an end to the equity 
of redemption, if the mortgage money was not paid by a 
certain date. The mortgagee, who could not obtain repayment 
of the mortgage debt, brought an action in the Court of 
Chancery against the mortgagor. The Court ordered an 
account to be taken of how much was due from the mortgagor 
to the mortgagee for principal, interest, and costs : when that 
was ascertained, the mortgagor was given a certain fixed time — 
usually Bix months — in which to pay. If he had not paid at 
the end of that time, his equity of redemption was barred, as 
it was called : that is to say, his equitable rights, as I have 
already described them, entirely disappeared, and the mortgagee 
was left in his old legal position as absolute owner of the land. 
It may be said that the right of foreclosure practically restored 
the mortgagee to his old position, and that the mortgagor was 
none the better for the interference of the Court of Chancery. 



But in reality this was not so ; the mortgagor could no longer 
lose his land by mistake or accident. He was a necessary 
party to the action for foreclosure; the precise amount due 
from him was ascertained; and he was given time to find the 
money necessary to pay off the mortgage. If he could not 
raise the money in six months, it was not likely that he would 
raise it in any reasonable time : and in that case it was only 
equitable that the mortgagee should take the land in satisfaction 
of his debt. 

I now come to the form in which the mortgage deed up 
till about 20 years ago was framed. Ton will see presently 
why it is necessary to consider the old form. I have 
here a volume of Precedents in Conveyancing, written by the 
late Mr. Davidson, an eminent conveyancer of Lincoln's Inn, 
and I propose to go clause by clause through the simple 
mortgage of land drawn by him. It begins, like all deeds 
between two or more people, in this way : — 

"This indenture made the 1st day of January 1880 
" between A B [that is the mortgagor] of the one 
" part and C D [that is the mortgagee] of the 
" other part. Witnesseth That in consideration of 
" the sum of £10,000 upon the execution of these 
" presents paid to the said A B by. the said C D 
" (the receipt of which Bum of £10,000 the said 
"AB doth hereby acknowledge) he the said A B 
" doth hereby covenant with the said C D that he 
" the said A B will on the 1st day of July next 
" pay to the said C D the sum of £10,000 with 
" interest for the same in the meantime at the rate 
" of £5 per cent, per annum." 

That is a covenant by the mortgagor to pay the mortgagee 
the money on an appointed day. That day is almost invariably 
fixed at six months from the date of the mortgage deed : 
thongh it is practically never intended that the principal 
money shall be paid at the time fixed. The only object is to 
fix the time after which the mortgagee may, if he pleases, call 
for payment of the money. This covenant is nearly always 
inserted in mortgage deeds, although very occasionally, as in 
mortgages by trustees who have the power to make a mortgage, 
it is omitted, and the mortgagee trusts entirely to his security. 



Then the next clause we come to is the conveyance of the 
land, and that is in this form : — 

"And this indenture also witnesseth that for the 

" consideration aforesaid the said A B doth hereby 

" grant unto the said C D [then follows a 

" description of the land or houses or whatever 

" property is being mortgaged] to have and to 

" hold such land and hereditaments and all other 

" premises herein expressed to be hereby granted 

" unto and to the use of the said G D, his heirs 

" and assigns for ever." 

I must tell those of yon who do not know that this is 

exactly the same form of words which is used in the conveyance 

of property on sale. It gives the legal estate in the land to 

C D absolutely. But then come the words " subject to the 

proviso for redemption hereinafter contained." That proviso 

is the next clause. Up to now it is an absolute conveyance of 

the land from A B to C D, exactly in the same form as if there 

was a sale of the land out and out : but that is qualified by 

this proviso for redemption : — 

"Provided always and it is hereby agreed and declared 

" that if the said A B shall on the first day of July 

" next pay to the said C D the said sum of £10,000 

" with interest for the same in the meantime at the 

" rate of £5 per cent, per annum then the said C D 

" shall at any time thereafter at the request and 

" cost of the said A B reconvey the said premises 

" herein expressed to be hereby granted to the use 

" of the said A B or as he shall direct." 

You will notice that this precisely expresses what the 

bargain was in the anoient legal mortgage. The land is 

conveyed to D absolutely. If A B pays £10,000 with 

interest on the first day of July, 1880, then C D conveys back 

the land to A B. There is nothing on the face of the deed to 

show that A B will have any opportunity of getting his land 

back, if he lets the 1st of July 1880 pass without paying his 

debt. That is the bargain as it appears on the deed; but, as 

I have explained to you, that is not the construction put on 

the deed by the Courts. The Courts allow A B to get his land 

back at any time on payment of £10,000, unless C D has 

previously foreclosed the mortgage and put an end by legal 



procesa to A B's equitable rights. The next clause is the 
covenant for the payment of interest : — 

" And the said A B doth hereby covenant with the said 

"CD that if the said sum of £10,000 or any part 

" thereof shall remain unpaid after the said first 

" day of July next, he the said A B will so long as 

" the said sum of £10,000 or any part thereof shall 

" remain unpaid pay to the Baid C D interest for 

" the said sum of £10,000 or for so much thereof 

" as shall for the time being remain unpaid at the 

" rate of £5 per cent, per annum by equal 

" half-yearly payments on the first day of January 

" and the first day of July without any deduction." 

That is necessary, because if it were omitted the mortgage 

debt would only bear interest at the rate for the time being 

allowed by the Courts. That at present is 4 per cent.} and it 

has recently been suggested that it should be reduced to 

8 per cent. Therefore no prudent mortgagee would like to 

trust to getting only the rate of interest allowed by the Court 

on his money. The Clause also gives the mortgagee the power 

to sue on his covenant for the interest, without at the same time 

suing for the repayment of the principal, which he might not 

desire. The next clause is that giving the mortgagee power 

to sell the mortgaged property, and that is very important. It 

runs as follows : — 

" And it is hereby provided and declared that it shall be 
' lawful for the said C D at any time or times after 
' the said first day of July next without any further 
'* consent on the part of the said A B to sell the said 
' premises hereinbefore expressed to be hereby 
' granted or anypart orparts thereof either together 
ir in parcels by public auction or private contract 
nth power upon any such sale to make any 
" stipulation as to title or evidence or commence 
" ment of title or otherwise which the said C D 

* shall deem proper; and also with power to buy 
:>r rescind or vary any contract for sale and to 

* resell without being responsible for any loss 
'■' occasioned thereby; and for the purposes afore- 

* said or any of them to execute and do all such 
' assurances and things as he or they shall think fit." 



That, you see, is a power for the mortgagee, at any time 
before the money is paid to him, to sell the land out and out, 
to sell it in any way he likes and to execute any deed giving 
it over to the person who buys it. That, of course, is a power 
too wide as it stands, and so it is afterwards modified in this 
way: — 

" Provided always and it is hereby agreed and declared 
" that the said C D shall not execute the power of 
" sale hereinbefore contained unless and until 
" default shall have been made in payment at the 
" time hereinbefore appointed for payment thereof 
" of some principal money or interest the payment 
" whereof is intended to be hereby secured and he 
" shall have given notice in writing to the said 
" A B to pay off the monies for the time being 
" owing on the security of these presents or left a 
" notice in writing to that effect at or upon some 
" part of the said premises hereinbefore expressed 
" to be hereby granted and default shall have been 
" made in payment of the whole or part of such 
" monies for six calendar months from the time of 
" giving or making such notice or unless and until 
" the whole or some part of some half-yearly 
" payment of interest which shall become due on 
" the security of these presents shall have become 
" in arrear for three calendar months." 

You see that proviso very considerably modifies the 
extensive power of sale which is in terms given to the 
mortgagee by the last clause. He cannot exercise the powers 
given in this deed — which is what is called a common form 
deed — until either the mortgage money has been demanded 
and not paid for six months; or else some failure has been 
made in the payment of the interest. After that come clauses 
which I do not think I need read to you. There is first of all 
a clause to the effect that a purchaser from the mortgagee is 
not bound to see that the power of sale was properly exercised, 
or that the occasion has arisen for the exercise of the power. 
Then there is a clause immediately following on that, that if 
the mortgagee sells and gives a receipt for the purchase money, 
that receipt shall be a sufficient discharge to any person 
buying the land from the mortgagee. 
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Then come the trusts of the purchase money on any such 
sale. 

" And it is hereby further agreed and declared that the 

" said C D shall by and onfc of the monies which 

" shall arise from any such sale as aforesaid in the 

" first place reimburse himself or pay or discharge 

" all the costs and expenses incurred in or about 

" such sale or otherwise in respect of the premises ; 

" and in the next place apply such monies in or 

" towards satisfaction of the monies for the time 

" being owing on the security of these presents 

" and then pay the surplus (if any) of the said 

" monies which shall arise from such sale unto the 

" said A B his heirs or assigns." 

There is a further clause to the effect that anybody who 

can give a receipt for the mortgage money shall be entitled to 

exercise the power of sale, which I do not think I need read 

to you. I shall deal with the mortgagee's power to sell in a 

subsequent lecture, when we come to consider the rights and 

remedies of the mortgagee, bnt for the present it is sufficient 

to say that every well-drawn mortgage up to the year 1881 

contained a power of sale over the mortgaged property 

in some such terms as those I have read out to you. You 

will notice this power is no violation of the equitable principles 

as to the redemption of mortgages which I have explained to 

you before. The mortgagee cannot, except by the process of 

the Court in an action for foreclosure, obtain the mortgaged 

land for himself : but he can sell the land to a third person, 

and pay himself his principal, interest, and costs out of the 

proceeds of the sale, handing over the residue to the mortgagor. 

Then, lastly, come what are called the covenants for title. 

They are not very long in this deed, and I will read them in 

full :— 

"And the said A B doth hereby covenant with the 
" said C D that he the said A B now hath power to 
" grant all and singular the said premises herein- 
" before expressed to be hereby granted to the use 
" of the said C D his heirs and assigns." 

That is an undertaking by the mortgagor that he has good 
right to make the conveyance. The next is what is called the 
covenant for quiet enjoyment, and that is this :— 
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" And also that if default shall be made in payment of 
" the said sum of £10,000 or the interest for the 
" same or any part thereof respectively on the said 
" first day of July next it shall be lawful for the 
" said C D his heirs or assigns to enter into and 
" upon all or any of the said premises and the same 
" thenceforth to hold and enjoy and to receive all 
" rents and profits thereof without any lawful 
" interruption or disturbance of the said A B his 
" heirs or assigns or any other persons." 
The third is the covenant that the land is freed from 
incumbrances, and that is this : — 

" And that free and discharged from or otherwise by 

" the said A B sufficiently indemnified against all 

" estates incumbrances claims and demands 

" whatsoever." 

The fourth is a covenant for further assurance, which is 

rather long, and which I will not read in full. What it comes 

to is this. If the person conveying or making the mortgage 

has, by any accident or in any way whatever, omitted to do 

something which ought to have been done to vest the whole 

of his interest in the mortgagee, then, when called upon to do 

so, he will do whatever is necessary to mate the title of the 

mortgagee perfect. That is called the covenant for further 

assurance. 

Perhaps you have been wondering all this time why I 
have been going so particularly through the clauses of an 
old deed. The fact is that all these clauses are in every 
modern mortgage deed, however short, but instead of being 
there in words they are there by implication. These clauses 
which I have just read out, as to the power to sell and the 
disposal of the purchase money, and the covenants for title, 
were up till 1881 inserted as a matter of course in every 
mortgage deed. I believe it became the custom of 
conveyancers to have such clauses written out by their clerks, 
leaving blanks for names and dates, and to keep a supply 
ready to be tacked to the end of every mortgage deed they 
drew. This mortgage deed I have read out to you is in the 
simplest possible form, and still it is a long deed. More 
complicated mortgages sometimes ran to an enormous length, 
and in the matter of deeds, as you no doubt know, great 
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length means great expense. To shorten the deeds and to , 
cut down the expense an Act was passed in 1881, known as 
the " Conveyancing and Law of Property Act, 1881," which 
is of the greatest importance with regard to mortgages. 
Taking the sections which apply to mortgages in the order in 
which they come in the Act, we have first of all the section as 
to the covenants for title. That is itself extremely long, and 
I do not propose to read it all out to yon, bnt to tell you what 
it says. Section 7, Sub-section 1, says in effect that, in a 
conveyance by way of mortgage, the following covenants 
shall be implied and be deemed to be included by virtue of 
this Act on the part of the person who conveys and is 
expressed to convey as Beneficial Owner. First of all, that 
the person who so conveys has full power to convey the 
property forming the security for the mortgage. It is put 
more elaborately than that, but that is what it comes to. 
Then comes the covenant for quiet enjoyment, which is in 
practically the same form as in the old deed. You will 
remember that after the day fixed for the payment of the 
mortgage money had gone by the mortgagee was to have the 
power to enter upon the land and enjoy it without interference 
from the mortgagor. The third covenant is to the effect that 
the land is free from incumbrances ; and the fourth iu the 
Act is an extremely long and elaborate covenant, to the effect 
that the person making the mortgage will do everything that 
may conceivably be necessary to perfect the title. That is 
the covenant of which I told you before — the covenant for 
further assurance. Then in mortgages of leasehold property 
there are further covenants, besides the four which are 
included in all mortgages. There is first the covenant that 
the lease or grant creating the terra or estate for which the 
land is held is a good, valid and effectual grant ; that is to 
say, that the lease being mortgaged has never been forfeited 
or lost in any way, and that all the rents have always been 
paid. Then the second is the covenant that during the 
remainder of the lease, or so long as the mortgage lasts, the 
mortgagor will always pay the rent and observe the covenants 
of the lease. You see the peculiar effect of this Section. It 
confers a sort of magical effect on the two words " beneficial 
owner." Every person who conveys as beneficial owner is by 
virtue of these words deemed by the law to have entered into 
a number of most solemn and binding engagements. If he 
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fails in any of those engagements, the law will compel him to 
fulfil thorn, or to pay damages for non-fulfilment. I wonder 
how many people who sign their names at the end of deeds, 
by which they are expressed to convey as beneficial owner, 
have any idea what they are undertaking. However, I am 
here to state the law and not to criticise it ; and the important 
thing, from a practical point of view, is to see that, when you 
advance money on mortgage, the mortgagor conveys the pro- 
perty as beneficial owner — that is, that the words "as beneficial 
owner" are in the deed after his name. By this device it is 
made unnecessary to insert any covenants for title in the 
deed, and, as a matter of fact, they are always omitted, and 
deeds are thereby considerably shortened. To give you some 
idea how these covenants for title-work, I will give you an 
instance from the case of Dixon v. Winch ([1900] 1 Ch. 736). 
The facts were these. Winch was a man who lived down at a 
place called Harlow, in Essex, and was a builder on a small 
scale. There was a solicitor of the name of Dent who also lived 
at Harlow, where he was the universal benefactor and friend 
of the whole village — and eventually he went off with the 
money of the whole village. Winch bought a piece of land 
and built on it two or three cottages ; and in order to get the 
money to build the cottages he borrowed £350 from Dent, the 
universal benefactor. Dent advanced him the £350, Winch 
giving him the ordinary legal mortgage of the land. When 
Winch finished building the cottages he put them up for sale 
in the ordinary way, and he sold them to a Mrs. Dixon. He 
then went to Dent, the mortgagee, and said : " I have agreed 
to sell those cottages to Mrs. Dixon for £700. You have a 
mortgage on them for £350 ; if you will join in the conveyance 
to her you shall have the £350 and your interest and costs 
out of the proceeds." That was a perfectly simple and ordinary 
transaction, and one which is done every day. Dent agreed 
to that, and himself prepared the deed, and Winch conveyed 
the land to Mrs. Dixon as beneficial owner. Those words 
were put into the deed, but Winch had not the faintest idea 
what they meant. It afterwards appeared that, soon after the 
mortgage had been given to Dent, and long before the sale to 
Mrs. Dixon, Dent had transferred the mortgage to another 
person — a Mrs, Ellman — and had received £350 for it. He 
therefore first received £350 from Mrs. Ellman and afterwards 
another £350 out of the £700 that was paid by Mrs. Dixon to 
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Winch for the purchase of the cottages ; and he succeeded in 
keeping that dark for about four years, at the end of which time 
he disappeared, and has never been heard of since. You see the 
legal question arose in this way. There were three absolutely 
innocent persons, who acted with perfect honesty. One of them 
had lost £350, and the question was — which ? It was decided 
that Mrs. Ellman, who had the transfer of the legal mortgage, 
was entitled to enforce her mortgage for £350. Mrs. Dixon 
had the land, but it was land subject to a mortgage for £350; 
and the question was between Mrs. Dixon and Winch. Winch had 
behaved perfectly honestly. He had paid £350 to Dent out of 
the money he had derived from the sale of the cottages, and 
he saw no particular reason why he should pay it again ; but 
the Courts decided that he must, because he had conveyed to 
Mrs. Dixon " as beneficial owner " ; and by doing that he had 
given to Mrs. Dixon a solemn undertaking that there was no 
mortgage on the land, and that, if it should turn out that 
there was a mortgage on the land, then he (Winch) would 
compensate Mrs. Dixon and indemnify her against the 
mortgage. If it had not been for those words, " as beneficial 
owner," he would not have had to pay a single farthing. I 
don't think that is a bad instance of the way in which these 
covenants work. Well, after that come several clauses 
relating to mortgages, which will have to be considered in a 
subsequent lecture. Section 15 gives the mortgagor the right 
to have the mortgage transferred to another, instead of being 
reconveyed to himself ; but we will leave that until we get to 
the subject of the transfer of mortgages. Section 16 gives 
the mortgagor the right, so long as the mortgage exists, to 
inspect and make copies of the title deeds. That is necessary, 
because the title deeds are always handed over to the 
mortgagee. Section 17 deals with the question of the 
consolidation of mortgages — another matter to be treated of 
hereafter. Section 18 gives the mortgagor power to grant 
certain leases. Sections 19 to 24 define the rights of the 
mortgagee, giving him power to sell, insure, and appoint a 
receiver wherever the mortgage is made by deed. These 
sections are important in considering the rights and remedies 
of the mortgagee, and we will leave them until we come to 
that branch of the subject. I will only say here that they 
make it unnecessary to insert in the mortgage deed any of 
those clauses as to the mortgagee's powers of sale, which were 
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invariably inserted in the old deeds. You understand that 
wherever a mortgage is made by deed the mortgagee has, 
without any words being put in the mortgage deed at all, a 
number of elaborate powers to do all sorts of things with the 
mortgaged property. What those powers come to I will tell 
you some time later. Then comes Section 25, which enacts 
that in any action respecting a mortgage, whether an action 
by the mortgagee to foreclose or an action by the mortgagor 
to redeem, the Court may, at the request of either party, 
order the mortgaged property to be sold. Sections 26 to 29 
provide that mortgages made in a very short form, and 
expressed to be statutory mortgages, shall be taken to include 
by implication the covenant for the payment of the mortgage 
money and the usual proviso for redemption; and that 
corresponding very short forms may be used for the transfer 
of mortgages. These statutory forms are given in the 
appendix of the Act. As a matter of fact, they have never 
been very much used, and I do not think I have ever seen 
one in some years of experience in conveyancing matters. I 
believe they are occasionally used in very simple cases ; but 
you are not likely to have to do with them, and I need not 
discuss them further. I now come to the mortgage deed of 
the present day, and I will take as a specimen the example 
given in the appendix to the Conveyancing Act, 1881, with 
one or two slight alterations. You will see it has become 
quite short. It runs like this : 



' This indenture made the 1st day of January 1882 
" between A of the one part and B of the other 
" part Witnesseth that in consideration of the 
" sum of £1,000 paid by A to B of which B 
" hereby acknowledges the receipt A hereby 
" covenants to pay to B on the 1st day of July, 
" 1882, the sum of £1,000 with interest thereon in 
" the meantime at the rate of 4 per cent, per 
" annum and as long as any principal money 
" remains due under this mortgage to pay to B 
" interest thereon at the same rate by equal 
" half-yearly payments on the 1st day of January 
" and the 1st day of July. And this indenture 
" also witnesseth that A as Beneficial Owner 
" hereby conveys to B all that [and then comes. 
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a description of the property] to hold unto and 
to the use of B in fee simple subject to the 
Proviso for redemption following that if A or 
any person claiming under him shall on the 
1st day of July 1882 pay to B the sum of 
£1,000 and interest thereon at the rate aforesaid 
then B or the person claiming under him will 
at the request and cost of A or any person 
claiming under him reconvey the premises to 
A or the persons claiming under him.' 1 



That is the whole deed. It is the very simplest form of 
mortgage deed, and all its clauses are contained in every 
mortgage deed that is drawn up. It has become very short, 
but I want you to consider what is implied in it beyond what is 
expressed. It contains a covenant for the payment of 
principal and interest and a conveyance of the property 
mortgaged, upon the condition that, if the mortgage money 
with interest is repaid on a certain date, then the mortgaged 
property shall be reconveyed. That is still, in form, the old 
legal mortgage. Now let us see what is implied beyond this. 
In the first place the mortgagor, in spite of the words of the 
deed, may redeem the property at any time, though the day 
for payment has passed. The mortgagee, however, may put 
an end to the right to redeem by taking proceedings for 
foreclosure. Then the mortgagor, by conveying as beneficial 
owner, has entered into covenants with the mortgagee to the 
effect that he has the right to make the conveyance; for 
quiet enjoyment by the mortgagee when he comes into 
possession; that there are not at the time of the mortgage 
any incumbrances on the property ; and that the mortgagor 
will do whatever may still remain necessary to vest the 
property in the mortgagee. Then there is implied a power 
for the mortgagee to sell the mortgaged property, and to 
convey it to a purchaser, to insure the mortgaged property 
and add the premiums to his security, and to appoint a 
receiver of the mortgaged property. The mortgagor, as long 
as he remains in possession, may make leases under certain 
conditions. The deed I last read out to you as the form of a 
mortgage deed at the present day would hardly cover a page 
of foolscap ; but, if all the powers and conditions implied in 
it were written out at length, they would, I suppose, cover at 
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least 20 pages. In considering the modern mortgage deed, 
you must always remember that it contains by implication of 
law a very great deal that it does not express ; and that the 
most important part of what is expressed — I mean the 
conveyance of land and the proviso for redemption — has come 
to have a meaning attached to it which no one would be 
likely to conjecture from reading it. 

Up to this point I have only spoken of the simplest form 
of legal mortgage. There are, of course, many clauses which 
are still inserted in mortgage deeds to meet certain cases, and 
mortgages vary somewhat in form according to the nature of 
the property mortgaged. With these special clauses and 
these variations, or some of them, I hope to deal hereafter ; 
but the mortgage of land is always considered the type of all 
mortgages, being the oldest form of mortgage known to the 
English law. The essential point about a legal mortgage, 
whether of land or anything else, is that the legal property 
in the thing mortgaged passes to the mortgagee. I now 
have to speak of equitable mortgages. An equitable mortgage 
has been defined as a contract operating as a security, but 
which, for want of the transfer of the legal estate, can only 
be enforced by the equitable jurisdiction of the Court, which 
carries it into effect, either by giving the creditor immediately 
all proper remedies, or by compelling the debtor to execute a 
security in accordance with the contract. That definition 
requires some explanation. As I said just now, the essence 
of a legal mortgage is that the legal property in the 
thing mortgaged passes to the mortgagee. He becomes the 
owner of it in law, subject to the right of the mortgagor 
under certain circumstances to get it back again. If the 
legal property in the thing mortgaged does not pass to the 
mortgagee, then his rights are merely equitable, and the 
mortgage is an equitable mortgage. Equitable mortgages 
may be divided into two classes. (1) Mortgages of an 
eqnitable interest, such as an equity of redemption. (2) 
Imperfect transfers to a mortgagee of property, the subject of 
the security. To these shonld perhaps be added, as a third 
class, mortgages by deposit of title deeds or other documents 
of title to property with the lender, though such mortgages 
are in principle of the same nature as those made by imperfect 
transfers, the transfer and the deposit being considered as 
alike evidence of a contract to give security. As to the first 
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class, I must remind you of what I said before on the subject 
of legal and equitable estates. When A has mortgaged 
Blackacre to B by regular and formal mortgage deed, the 
legal property in Blackacre passes to B, leaving A with only 
an equitable estate in the land; that is to say, an estate 
which, before the fusion of the Courts of Law and Equity, 
only the Court of Chancery would recognise. Suppose now 
that A wishes to borrow some more money from another man, 
C. He could make a regular mortgage of the estate to C, 
subject to B's mortgago, but he can only give to C what he 
has himself, and that is au equitable estate. B has the legal 
estate all the time, so it cannot be given to C. Consequently, 
whenever a man makes a legal mortgage of land, and 
afterwards wishes to borrow more money on the security of 
the same land, the only mortgage he can give is an equitable 
mortgage; that is one of the kinds of equitable mortgage. 
Now as to the second class — the mortgage which is called 
equitable, not because it is a transfer of the equitable estate, 
bnt because it is an imperfect transfer of the legal estate. 
No doubt you most of yon know that the legal property in 
various things can only pass when certain formalities are 
observed. Land only passes by a deed framed and executed 
in a certain manner; the legal ownership of shares in 
companies can only pass by transfer in the manner prescribed 
by statute ; and the same is the case with ships and other 
articles of property. Now let us suppose that A, instead of 
making a formal mortgage to B, merely signs an agreement 
to make the mortgago whenever B asks for it, and declares 
that in the meantime such land shall be charged with the debt 
due from him to B. In that case there is nothing to make 
the legal estate in the land pass to B — the proper formalities 
have not been observed ; the legal estate remains with A (the 
mortgagor), but B (the mortgagee) has the right to go to the 
Court and demand that under its equitable jurisdiction it shall 
come to his assistance. This it may do in one of two ways. 
It may say to A : " You have undertaken to give B a legal 
mortgage — fulfil your obligation and give him the mortgage " ; 
or it may give to B such remedies as will enable him to 
recover his debt, without any legal mortgage being executed 
at all. Then the third way of making an equitable mortgage 
is by simply handing over the title deeds of the property to 
the lender of the money. This will be a good equitable 
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mortgage, even although there is no written memorandum of 
the charge ; bat it is usual to require a written memorandum 
of deposit, in order to connect the deposit of the deeds 
with the loan. If, for instance, yon borrow money of yonr 
solicitor, and afterwards hand over to him the title deeds of 
your property, it does not by any means follow that you have 
any intention of making an equitable mortgage. You would 
naturally send him your deeds to take care of. If you go to 
your banker and ask him for a loan, and at the same time 
deposit your title deeds with him, it may be a question, iu the 
absence of any memorandum, whether the deeds are deposited 
as security for a loan or simply for safe custody. These 
mortgages by deposit of deeds are most commonly made to 
bankers. A man who owns property not readily convertible 
into money, or which he has no wish to sell, may want to 
raise money at short notice. His bankers will usually advance 
the money at once, if he has the title deeds of valuable 
property to deposit as security, and accordingly most bankers 
have a form of deposit note, which has only to be filled in to 
become a perfectly good memorandum ; and they will seldom 
advance money on the security of title deeds unless such a 
memorandum is signed. 



'THE LAW OF MORTGAGE.' 



SECOND LECTURE. 



1 TOLD you, Gentlemen, in my last lecture that legal 
mortgages vary in form according to the nature of the 
property mortgaged. In that lecture I treated only of 
mortgages of freehold land. To-night I propose to discuss 
mortgages (1) of copyholds, (2) of leaseholds, and (3) of what 
are called choses in action — a term which I will explain later. 
(1) I must begin by explaining shortly what is meant by 
copyhold land. It is land forming part of an ancient Manor 
and held and transferred in a different way to that now in use 
with regard to freehold land. There is a great deal of 
copyhold land scattered about all over England. You will 
often see, in a conveyance or a mortgage of a large estate, that 
after the conveyance of the freeholds there comes a covenant 
to surrender copyholds forming part of the estate : and unless 
you understand the elements of copyhold law you will find 
such a covenant quite unintelligible. The history of copyhold 
land is, shortly, this. In ancient times there were in England 
many agricultural estates, called " Manors," each belonging to 
some freeholder, called the " Lord of the Manor." Parts of 
each Manor were let out to tenants, who were called " villeins." 
They held their land only as tenants at will ; that is to say, 
the Lord of the Manor could turn them out whenever he chose. 
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They were bound to render certain services to the Lord of the 
Manor, and usnally to pay him a small rent. It gradually 

became customary that, so long as one of these villeins, or 
tenants, rendered the proper services, and paid the proper rent 
to hi3 Lord, the Lord should never turn him out of his holding. 
Then by degrees the tenant obtained the right to sell or 
mortage the land he held : and the custom became established 
that, when a tenant died, his land went to his eldest son, or to 
some other relation. Customs differed in different Manors : 
sometimes it was to the youngest son or to all the sons 
equally. These customs shortly became so well established, 
that at length they were recognised and commonly enforced 
in the courts of law. Then the services due from the tenant 
to his Lord fell into disuse; and at the present day a copy- 
holder holds his land by payment of certain " fines," as tbey 
are called,— that is, lump sums which have to be paid when 

" copyhold land passes from one tenant to another — and some- 
times of a small reut. A copyholder cannot generally dig for 
minerals, or cut timber, but with these exceptions, and subject 
to the rent and fines, he can do what ho likes with the land to 
the same extent as if it were freehold. But there is one great 
difference between freehold and copyhold land, which is very 
material in connection with mortgages. In every Manor there 
was always kept what is called the Court Roll of the Manor : 
that is, a book in which the name of the tenant, the land which 
the tenant held, the amount of the rent, and the services due 
were all recorded. ThiB Court Boll it was which gave the 
tenants their title to the land. They were said to hold by 
copy of Court Roll, whence their name of copyholders. If a 
copyholder wished to transfer to another the legal property 
in his land, he could not do so by conveying that land by deed, 
as in the case of freeholds. Ho must go to the Lord of the 
Manor, or his representative, and surrender to him the land 
that he held of him, to the use and benefit of the new tenant. 
The new tenant then came and prayed the Lord to be admitted 
a tenant of the Manor; and this was done on payment of the 
customary fine. A memorandum of the admittance of the new 
tenant was entered in the Court Roll, and his title then became 
complete. And this is the only way in which a man can 
acquire a legal title to copyhold lands at the present day, 
though of course the whole thing is now done through solicitors. 
The result of this is that, when a copyholder wants to borrow 



22 

money on the security of his copyhold laud, be cannot make a, 
legal mortgage of it by executing a simple deed, as in the case 
of freeholds. Such a deed would, no doubt, operate as a good 
equitable mortgage : but the legal property in the land would 
not pass to the mortgagee. When we come to consider the 
question of priority as between mortgagees, we shall see how 
very important it is for a mortgagee to obtain the legal estate, 
whenever it is possible. On the other hand, if the mortgagee 
were admitted a tenant of the Manor, he would become liable 
to the payment of rent and the performance of the services by 
which the land is held : and there would be the expense, not 
only of the admittance of the mortgagee, but also of the 
re-admittance of the mortgagor, when the mortgage is paid off, 
with a fine to be paid on each occasion. The mortgagor 
therefore usually surrenders his land to the Lord of the 
Manor to the use of the mortgagee, bnt upon condition that 
the surrender shall become void, if the mortgage debt is paid 
within a certain date. This conditional surrender, as it is 
called, is entered upon the Court Boll of the Manor : and if 
on the day appointed for payment the money is not paid off, 
the mortgagee can at once be admitted tenant, though, as 
in the case of freeholds, the mortgagor will still have an 
equitable right to recover his land, on payment of principal, 
interest, and costs at any time before foreclosure. Bat for 
the reasons given above the mortgagee very seldom is 
admitted, unless the mortgagor is unable to pay and the 
mortgage has to be foreclosed. If the mortgage is paid off, 
a memorandum of acknowledgement by the mortgagee is 
entered in the Court Bolls ; the conditional surrender then 
becomes void, and the mortgage is at an end. But while the 
conditional surrender is on the Court Bolls, without any 
memorandum that the debt is satisfied, no third person can 
obtain the legal estate without notice of the existence of the 
mortgage: and having that notice he cannot use the legal 
estate to gain priority, as we shall see hereafter. Now let us 
take an instance. A has copyhold land belonging to the Manor 
of Dale. He wishes to borrow £500 on the security of it, and 
B agrees to lend it to him. A goes to the Steward of the 
Manor, as representative of the Lord, and makes a surrender 
of his land to the Lord to the use of B, the mortgagee, upon 
condition that, if he pays back to B on a day six months ahead 
the sum of £500 and interest, then the surrender shall be void. 
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Bat this alone does not give B such a good security for hiB 
money as a mortgage of freeholds, such as I described in my 
last lecture. The surrender is not made by deed, but by an 
application to the Steward, who enters a memorandum on the 
Court Boll. . There cannot, therefore, be any covenant for 
payment of principal and interest, or any covenant for title, 
or for the preservation of the security, unless they are 
otherwise provided for ; and the mortgage not being by deed 
the powers of sale, of insurance, and of appointing a Receiver 
given to the mortgagee by the Conveyancing Act, 1881, do 
not arise. Therefore B — that is the mortgagee— rif he is well 
advised, will insist on having in the Erst place a deed executed 
by A, in which A covenants to repay the £500 and interest, as 
in a mortgage of freeholds, and also covenants as beneficial 
owner to make a conditional surrender of the land in favour 
of B. The words "as beneficial owner" will introduce the 
covenants for title : and this will be a mortgage by deed within 
the meaning of the Conveyancing Act, so that the powers of 
sale, &c, will arise. Then, secondly, B will see that a 
proper conditional surrender in his favour is made, and 
entered on the Court Boll of the Manor. B will not 
pray to be admitted a tenant of the Manor, so long as A 
can pay his interest. The practical thing to remember is, 
not to lend money on mortgage of copyholds, unless you get 
both the covenant to surrender, and the conditional surrender 
actually made and entered on the Court Roll of the Manor. 
(2) Then we come to mortgages of leaseholds. Of course 
you all know what a lease of land is. It is a deed by which 
the owner of the land lets it out to another for a term of 
years at a rent ; and the deed generally contains covenants 
by the lessee to pay the rent, to insure, to keep the property 
in good repair, and often otner covenants. There is also in 
the ordinary lease what is called a proviso for re-entry ; that 
is to say, a stipulation that, if the lessee breaks any of his 
engagements with the lessor, then the lessor may take his 
land back again and put an end to the lease. Now an 
ordinary lease of a house or shop at the best rent obtainable, 
commonly called a rack rent, is not a thing of any particular 
valne as a security, because the land is ex hypothesi, subject to 
a rent equal to its annual valne. But with what are called 
building leases the case is very different. These are leases 
made of a piece of land for a long term of years at a low rent, 
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which the only Iiab£;y ia £11' a year, dearly uat property 
is of value as a seconsy. X;w sarcose soas B wants to 
borrow money on tost security. He can 3tace a m-:rtgaee of 
it, just in the same way as he cocld of two; Lis, by en-cuiing 
a deed which will pass the whole of -Vis legal prvperty in the 
leasehold land to the mortgagee, wi:a the osoal proviso for 
redemption on payment of the mortgage debt and interest. 
That in called a mortgage by assignment, because an 
assignment is the name given to a legai transfer of the whole 
term of the lease from one to another. Bat there U an 
objection to mortgages of leaseholds made in that form. As 
soon an a lease is aligned to the mortgagee, he becomes 
hi in.-*- If the tenant of A, the lessor, and personally liable to 
perform all the covenants by the lessee which ate contained 
in the lease. A man lending money on the security of a 
house, or of a block of flats, does not wish to put himself 
into a position where he may be called upon at any moment 
to paint the outside woodwork, or to repair the drains. 
Accordingly, it has become most usual to make mortgages of 
leaseholds in another way. Instead of transferring to the 
mortgagee the whole of his term of 99 years, B can make an 
underlease of the house to the mortgagee for a term of 
99 years, less one day. In this way B still remains the 
tenant of A and the person liable to carry out the covenants 
of the lease ; while the mortgagee, having an underlease for a 
term only one day short of the whole 99 years, has a security 
practically as good as if he had taken the assignment of the 
whole lease. Such a mortgage is called a mortgage by 
demise, because the lessee makes a lease or demise of the 
house to the mortgagee, and not an assignment of his whole 
interest, There was till recently an objection to a mortgage 
of leaseholds by demise. If the original lessee broke any 
of his engagements with the lessor, the lessor might 
ro-oiitor under the proviso for re-entry, of which I told 
you, and put an end to the lease. When that was done 
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the leasehold interest had disappeared, and with it the 
security for the mortgage. IE the mortgagee had taken an 
assignment he could have saved his money by performing the 
covenants himself, and the lessor most have given him fair 
warning before re-entering. Bnt being only in the position of 
an under-lessee, he would have nothing to do with the lessor ; 
and the lessee might possibly not inform him of any danger 
until it was too late, and the lease was already forfeited 
That difficulty has been met by the fourth section of the 
Conveyancing and Law and Property Act, 1892, which enacts 
that " Where a lessor is proceeding by action or otherwise to 
" enforce a right of re-entry or forfeiture under any covenant, 
" proviso, or stipulation in a lease, the Court may, on application 
" by any person claiming as under lessee" [that, of course, would 
include a mortgagee by demise] " any estate or interest in the 
" property comprised in the lease or any part thereof, either 
" in the lessor's action (if any) or in any action brought by 
" such person for that purpose, make an order vesting for 
" the whole term of the lease or any less term the property 
" comprised in the lease or any part thereof in any person 
" entitled as under lessee to any estate or interest in such 
" property upon such conditions as to execution of any 
" deed or other document, payment of rent, costs, expenses, 
" damages, compensation, giving security or otherwise as the 
" Court in the circumstances of each case shall think fit, but 
" in no case shall such under lessee be entitled to require a 
" lease to be granted to him for any longer term than he had 
" under his original sub-lease." Thus, in the case we have 
taken, let us suppose that B has mortgaged his house by 
demise to D, for a term of 99 years less one day, to secure 
£1,000. In the original lease to B there was the usual 
proviso, enabling A, the lessor, to re-enter and take the 
property if B should go bankrupt. If B does go bankrupt, 
D, the mortgagee, can come to the Court and obtain an 
order for a lease of the house to be granted him, but 
not for any longer term than the 99 years less one day 
given him by the mortgage. He will then be in the same 
position, or very nearly, as if he had originally taken a 
mortgage by assignment, because he will have a lease actually 
granted to him for 99 years less one day. If he had taken it 
by assignment he would have had a lease for 99 years. If B 
does hot go bankrupt the mortgagee will be in a better 
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position under a mortgage by demise than under a mortgage 
by assignment, because he will not become liable under the 
covenants in the lease. You will remember that the original 
lease was for a term of 99 years, and that the under lease given 
as security for the mortgage was for a term of 99 years less one 
day. Therefore, the original lessee, after making the mortgage, 
is still entitled to the last day of the original term, or, more 
properly speaking, he is entitled to a term of 99 years, subject 
to a sub-term of 99 years less one day. In every well-drawn 
mortgage of leaseholds by demise there is included a provision 
that the last day of the term, or the term subject to the 
sub-term, shall be held by the mortgagor in trust for the 
mortgagee subject to the equity of redemption; and there is 
an irrevocable power of attorney to the mortgagee to assign 
that last day to himself, or to any other person. The result 
of such a clause is that, if the mortgagee for any reason 
wishes to have the whole term vested in himself, or to assign 
the whole term to a purchaser, he can always do so ; and be 
can thus at will place himself in the same position as if the 
mortgage had originally been made by assignment. 

(3) Our third class is the class of mortgages of choses in 
action, and I must begin by explaining what choses in action 
are. All personal property, apart from leaseholds, was 
formerly divided into two classes — choses in possession and 
choses in action. A chose in possession is a thing of which 
you have the actual physical possession, like a book or a 
candlestick. A chose in action is a thing that you have the 
right to obtain from another, like money payable under a 
policy of assurance. There has been a great deal of 
controversy of late years as to the proper definition of the 
term, and as to what kinds of property are properly included 
in the class ; but I shall adopt the widest meaning of the 
term. Mr. Fisher, in his well-known book on mortgages, 
speaks of "policies of assurance, shares, stocks, book and 
" other debts, reversionary interests in personal estate held in 
" trust, and other choses in action." I shall now have to deal 
with all these different classes of property. According to the 
doctrines of Common Law choses in action, speaking generally, 
could not be assigned to another, and therefore could not be 
legally mortgaged. The law regarded a chose in action as in 
principle the right to bring an action against another ; and it 
was held to be contrary to public policy to permit a right of 
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action to be transferred. If A makes a contract with B, 
under which B is bound to pay A £100, then A acquires a 
right of action against B to obtain £100 from him. That 
right is one kind of chose in action. The law would not allow 
the right to be transferred by A to C, a third person, on the 
ground that such assignment was contrary to public policy, 
because it encouraged litigation. So far, indeed, was the 
principle carried, that, if any third person assisted the owner 
of a chose in action to establish his claim, he was guilty of a 
misdemeanour, called maintenance; and if the third person 
agreed to assist the owner of a chose in action in consideration 
of sharing the proceeds, he was guilty of another misdemeanour 
called champerty. 

But I will not go further into the old law, which has been 
entirely altered by the Judicature Act of 1873, Section 25, 
Sub-section 6. By that Section it is enacted that "Any 
" absolute assignment by writing under the hand of the 
" assignor (not purporting to be by way of charge only) of 
" any debt or any other legal chose in action of which 
" express notice in writing shall have been given to the 
" debtor, trustee, or other person from whom the assignor 
" would have been entitled to receive or claim such debt or 
" chose in action shall be and be deemed to have been effectual 
" in law (subject to all equities which would have been 
" entitled to priority over the right of the Assignee if this Act 
" had not been passed) to pass and transfer the legal right 
" to such debt or chose in action from the date of such notice 
" and all legal and other remedies for the same and the power 
" to give a good discharge for the same without the concurrence 
" of the assignor." I must discuss this Section in some detail, 
as it is of great importance. The instrument prescribed by it 
is " an absolute assignment in writing under the hand of the 
assignor (not purporting to be by way of charge only)." It 
has been decided in the case of " Tancred v. The Delagoa Bay 
Railway Co." (23 Q. B. D., p. 237), that a mortgage made in 
the ordinary form of an absolute conveyance, with a proviso 
for redemption, is an absolute assignment and not by way 
of charge only. Therefore debts and other choses in action 
can now be mortgaged by a deed in much the same form as an 
ordinary mortgage of land. The difference is mainly in the 
words used in transferring the legal interest in the security to 
the mortgagee. But it must be an assignment of which express 
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notice in writing shall have been given to the debtor, trustee, 
or other person from whom the assignor would have been 
entitled to receive or claim such debt or chose in action. Let 
us take a simple instance. A owes B £500. That debt is a 
chose in action belonging to B : a thing which he has the right 
to recover from another. He can mortgage that chose in action 
to by deed in the usual form : but that mortgage will not give 
C any legal security at all, until he has given notice in writing 
of it to A, the person who owed the money to B. Thus if 
B mortgages his book-debt to for £100, and C gives no 
notice to A : and B afterwards mortgages the same book-debt 
to D for £50, and D does give notice to A : D will have a prior 
interest to C, although his mortgage was made later. The 
difficult questions as to notice and priority I hope to discuss 
later. For the present it is sufficient to say that no mortgagee 
of a chose in action has a good security until he has given 
written notice : if the chose in action be a debt, to the debtor ; 
if it be a policy of insurance, to the Office ; and if a reversionary 
interest in trust funds, to the trustee. Then the next clause 
in the Section is to the effect, that an assignment shall only be 
effectual, subject to all equities which would have been entitled 
to priority over the right of the assignor, if the Act had not 
been passed. That is to say, that the assignee or mortgagee 
takes the chose in action subject to all existing claims on it, 
whether he has had notice of them or whether he has not. 
This is best explained by a consideration of the case of " The 
Bradford Banking Go. v. Briggs fy Co" (12 Appeal Cases, 
p. 29). In that case, Briggs & Co., a limited Company, had by 
their articles of association a first and paramount lien or charge 
upon every share in the Company for all debts due from the 
holder of such share. That is a common form, found in almost 
all articles of association. A shareholder mortgaged his shares 
by depositing the share certificates with the Bradford Bank, as 
security for a loan ; and the Bank gave the Company notice of 
the mortgage. The question arose as to which of them, the 
Bank or the Company, had the first claim on the shares. It 
was in effect decided that the Company had the first claim in 
respect of any liability of the shareholder incurred previously 
to the date of the notice of the mortgage. The Bank, having 
advanced money on the security of a chose in action, only took 
it subject to existing equities. But it was held that the 
Company could not, in respect of debts which were incurred 



from the shareholder to the Company after the date of 
the notice of the mortgage, claim priority over advances 
made by the Bank; for the Bank's mortgage, although 
subject to existing equities, was not subject to any equities 
which might thereafter arise. There is one class of choses 
in action to which this principle, that every assignment of 
choses in action is made subject to all existing equities, 
does not apply. That is the class of negotiable instruments. 
These may be defined as instruments which pass the legal 
interest in property by mere endorsement or delivery. Any 
person who takes a negotiable instrument bond fide and for 
value acquires a good title to it, even though the person who 
assigns it to him has no title at all. In the case of "Bimmons 
v. The London and Joint Stock Bank " ( [1892] Appeal Cases, 
p. 201), a broker mortgaged bonds belonging to one of his 
customers with a bank, as security for his own private 
overdraft. The House of Lords considered firBt, that the 
bonds were negotiable instruments ; secondly, that the Bank 
had no means of knowing that they were not the property of 
the broker, and had therefore taken them bona fide : and it 
was held that the Bank was entitled to a charge on the bonds. 
But it is clear from the judgment, and indeed has long been 
clear on authority that, if the bonds had not been negotiable 
instruments, the Bank would have had no charge at all, 
because the bonds would have been taken subject to the 
existing equities, or in other words, the mortgage could not 
override the prior claim of the true owner of the bonds. 
There is one case in which a chose in action can only be 
assigned or mortgaged subject to all equities, present and 
future. It often happens that a trustee has himself a beneficial 
interest in a trust fund of which he is trustee. In such a case all 
the other beneficiaries have a first and paramount lien on the 
whole share of the trustee, in case he commits a breach of 
trust by which any part of the trust fund is lost : and that 
lien is not displaced by any assignment or mortgage made by 
the trustee. In the case of " Doering v. Doering " (42 Ch. D., 
p. 203), Mrs. Doering was the trustee of a will under which 
she became entitled beneficially to two shares in reversion. 
She mortgaged these shares to a certain Colonel Fyler for 
£900, and afterwards committed breaches of trust, which 
resulted in a loss to the estate of nearly £4,000. After her 
death, the question arose whether the mortgagee, Colonel Fyler, 



or the other beneficiariGa under the will had the first claim on 
her two Bharea : and it was decided that Colonel Fyler had 
taken the mortgage subject to all equities which might affect 
the security, including any equity which might arise from a 
future breach of trust by the mortgagor, Mrs. Doering; and 
accordingly the other beneficiaries had the first claim on the 
shares. The practical result of all this is, to put it shortly: 
(1) that money may be safely advanced on mortgages of 
negotiable instruments, unless the mortgagee has actual 
notice of any prior claim to them; (2) that it is somewhat 
risky to advance money on the security of other c hoses 
in action, because there may be an existing prior claim to 
them, which will come in before the mortgagee, although 
he has no notice of it ; (3) that the beneficial interest of a 
trustee in a trust fund of which he is trustee is almost 
worth less as a security, because it may be practically 
destroyed by his own subsequent breaches of trust. You must 
remember that many perfectly innocent and worthy persons 
commit breaches of trust, by which large sums of money are 
lost, simply through ignorance or from being improperly 
advised. It does not follow, because a trustee is a perfectly 
honest and respectable man, that he will not commit breaches 
of trust. 

I now come to the question of mortgages of policies of 
assurance. They became assignable, and therefore possible 
to mortgage, before the passing of the Judicature Act in 
1873. This was under the Policies of Assurance Act of 1867, 
which enacts, in effect, that the assignee of a polioy, who 
gives notice to the office in the manner laid down in the Act, 
may sue for the policy monies in his own name. A mortgage 
of a life policy may be made either by the assignment of an 
existing policy ; or by taking out a new policy in the name of 
the mortgagor, and then making an assignment of it to the 
mortgagee ; or by taking out a new policy on the life of the 
mortgagor in the name of the mortgagee. The mortgage will 
be in the usual form, containing an assignment of the policy 
in the first two cases, and in any case the usual proviso for 
redemption and covenant for payment. It will also generally 
contain some special covenants. I have taken from Sir 
Howard Elphinsone's "Introduction to Conveyancing" a list 
of the usual covenants. Those he mentions are: — (1) A 
covenant not to do anything by which the policy may become 
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void. (2) A covenant to restore it in case it becomes voidable. 

(3) A covenant to effect a new policy in the name of the 
mortgagee in case the policy mortgaged shall become void. 

(4) A covenant that any new policy so taken out shall be 
subject to the old mortgage. (5) A covenant to pay the 
premiums on any new policy and deliver the receipts to the 
mortgagee, with power to the mortgagee to pay the premiums 
on default by the mortgagor in paying them. (6) A covenant 
to repay on demand the money so paid by tho mortgagee and 
his expenses with interest ; such money, until repayment, to 
be a charge on the mortgaged premises. Where the 
mortgagee insures the life of the mortgagor, and no bargain 
is made, difficulties sometimes arise as to who is the owner of 
the policy when the mortgage is paid off. The general rule 
is that, in the absence of any contract, express or implied, a 
policy effected on tho life of another will belong to the person 
who effects it. But the presumption will be refuted if the 
debtor himself pays the premiums or is charged with them in 
account. The cases on the subject are very many, but I will 
only refer to one, " Salt v. the Marquis of Northampton " 
([1892] Appeal Cases, 1}. There the trustees of the National 
Life Assurance Company advanced to Lord Compton the sum 
of £10,000, on the security of a reversionary interest, to 
which Lord Compton was entitled contingently on hia 
surviving his father, the Marquis of Northampton. As part 
of the loan transaction, the trustees insured Loi'd Compton's 
life in their own office against that of his father for £34,500, 
and they paid the premiums until Lord Compton's death. If 
that were all, it is clear that the policy on Lord Compton's 
death would have belonged to the trustees; but Lord 
Compton, in the bond by which he charged his reversion to 
the trustees, charged it not only with the principal loan and 
interest thereon, but also with the premiums on the policy 
and interest on the premiums. Certain agreements were 
entered into, by which, if Lord Compton should pro-decease 
his father without having paid the principal, premiums, 
interest and costs, the policy was to belong absolutely to the 
trustees, they being bound in that event to impute to the 
debt all moneys they might receive in respect of the policy. 
That is to say, if they got the whole of the policy money, they 
were to make no more demand for principal, interest, costs, or 
premiums. Lord Compton died in his father's lifetime, 



without paying anything at all. The question was, to whom 
did the surplus of the policy money belong, after payment of 
principal, interest, costs, and premiums ? It may be thought 
that the agreement to which I have referred made the matter 
quite clear. But it must be remembered that, if there was a 
mortgage of the policy, then any attempt to prevent the 
mortgage from being redeemed was void, on the principle of 
"Once a mortgage always a mortgage." If the transaction 
was to be considered as a mortgage, any agreement which 
would prevent Lord Compton, or anyone claiming under him, 
from redeeming could have no effect in law whatever, as I 
explained to you in my last lecture. The question, therefore, 
resolved itself into this : Was there a mortgage of the policy, 
or did the Trustees of the Society merely take out a policy on 
Lord Compton's life for the protection of their Society ? It was 
held by the House of Lords that there was a mortgage of the 
policy, and that the surplus policy moneys belonged to the 
representatives of Lord Compton. Lord Selborne said : " It is 
settled by authority that the prima facie effect of an agree- 
ment between debtor and creditor, in a transaction such as the 
present, that the creditor shall effect a policy and the debtor 
shall pay the premiums is to vest the equitable property in the 
policy, subject to the creditor's security, in the debtor, the prin- 
ciple being that what a debtor pays for, or agrees to pay for, is 
bis, subject to the security for the purpose of which it is called 
into existence." As Lord Compton was in that case charged 
in account with the premiums, and as he charged them on his 
reversionary interest, the policy, subject to the money charged 
on it, was held to belong to him. The question to be asked, 
then, in all these cases is : Was the policy included in the 
mortgage, or did the mortgagee take it out himself for his 
own protection ? If the premiums are either paid by the 
mortgagor or are charged against him in account, then the 
policy will be considered to be included in the mortgage, and 
the mortgagor will have the right to redeem it— a right which 
no agreement which he may make with the mortgagee will 
take away from him. If the premiums are paid by the 
mortgagee, and not charged by him in account against the 
mortgagor, then the policy will be held to belong absolutely 
to the mortgagee when the mortgage money is paid off. 

We next come to the class of mortgages of stocks and shares. 
Of course they can be legally transferred to a mortgagee like any 
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other property, and a contemporaneous deed can be executed, 
containing the proviso for redemption and the usual covenants, 
&c. But this, as a matter of fact, is very seldom done, 
because in many cases the lender does not wish to become 
himself a shareholder, which would be the result of a properly 
registered transfer. Accordingly, the mortgagee is usually 
satisfied with the deposit of the share or stock certificates, 
which must of course be accompanied by notice of the 
charge to the company. It is believed that transfers of 
shares, in which the name of the transferee is left in 
blank to be filled in when the mortgagee likes, are ineffectual. 
A conveyance to an unnamed person has no effect whatever 
in law, and the deed is not made any better by subse- 
quently filling up the blank. I believe those blank transfers 
are commonly used, but they probably have no legal effect. 

Then as to mortgages of interests in trust funds. Of 
course, if a man has an absolute interest in a fund in the 
hands of trustees, he does not want to mortgage it; the 
money is his when he likes to ask the trustees for it. But 
if he has only a partial interest, he may wish to borrow 
money on the security of it. To take a common case. 
Suppose certain investments are in the hands of trustees, 
upon trust to pay the income to A for life, and after his 
death to pay the principal to B absolutely. A can get 
nothing but the interest during his life, and when he wants 
to raise a lump sum he can only do it by mortgaging or 
selling his life interest. He can mortgage it by assignment 
with a provision for redemption in the ordinary form. But 
this alone will not give the mortgagee a very good security, 
because, if A dies before the mortgage is paid off, his life 
interest in the fund, which forms the security for the 
mortgage, will of course disappear. Accordingly the 
mortgagee usually insists on having a policy of assurance on 
the life of the mortgagor included in the mortgage. The 
income of the trust funds will then form a sufficient security 
for the payment of the interest on the mortgage and the 
premiums on the policy, while the policy monies will be 
enough to pay off the principal mortgage debt when the 
mortgagor dies and his income comes to an end. Now as to 
the interest of B, to whom the trust funds will be payable 
when A dies. I must begin by explaining what probably 
most of you know — but possibly some do not — that an interest 
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arising on the death of another, called an interest in 
reversion, may be either what 13 known as a vested interest, 
or a contingent interest. A vested interest is one which will 
certainly take effect on the death of the life tenant. Thua, if 
money is left for trustees, upon trust for A for life, and after 
A's death upon trust for B absolutely ; then when A dies the 
money will go to B, if he is alive, and if he ia dead it will go 
to B'a estate. Accordingly, if B assigna hia reversionary 
interest to me, I shall be certain to get it when A dies ; for, 
even if B has died before A, it will atill be part of B's estate 
and therefore bound by his assignment. But if the money is 
left to trustees, in trust to pay the income to A for life, and 
after A'a death upon trust for B, if he shall survive A, that is 
a contingent interest ; because, unless B livea longer than A, 
neither he nor his estate can get a single farthing; and 
therefore hia interest depends upon a contingency — the 
contingency of his surviving A, the life tenant. If he assigns 
that interest to me, I shall take the whole fund if he survives 
A, and nothing at all if ho dies in A's lifetime. You see then 
how very important it ia, in advancing money on a 
reversionary interest, to inquire in every case whether the 
reversion is vested or contingent. If it is vested, it forms a 
valuable security for the ultimate payment of the principal 
mortgage money, though none for the payment of interest. 
A mortgage of such a reversionary interest, therefore, usually 
contains a clause to the effect that any interest in arrear 
shall be added to the principal amount due, and shall bear 
interest at the same rate ; the effect of which is that, if the 
interest is not paid, the debt will accumulate at compound 
interest with half-yearly reata until the property falls into 
possession. A contingent reversionary interest, on tho other 
hand, does not by itself form a safe security either for 
principal or interest, because it produces no income, and may 
at any timo fail completely. It can only be accepted as a 
security when it is coupled with a policy insuring against the 
failure of the contingency; a policy, in the instance we took, 
on tho life of B against the life of A; or, as in the case to 
which I have referred, a policy on the life of Lord Compton 
against the life of his father, the Marquia of Northampton. 
Then if B dies in A's lifetime, the mortgage debt can be paid 
out of the policy money, while if B survives A the contingency 
is gone, and the funds come into possession, out of which the 
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mortgage can be paid off. But in this case arrangement will 
have to be made, not only for the accumulation of interest, 
but also for the payment of the premiums on the policy by 
the mortgagee, the amount of such premiums being added to 
the mortgage debt ; and consequently a contingent reversion 
in a large trust fund will only be secnrity for a comparatively 
small loan, because it will have to be enough to provide, not 
only for the loan itself, bnt also for the accumulated interest 
and premiums. Summing this np, we may say that a life 
interest in trust funds coupled with a policy of insurance is a 
good security for a loan, if the income of the fund is sufficient 
to pay interest on the loan and the premiums on the policy 
and to show a fair margin ; and if the amount secured by the 
policy is sufficient to pay the principal mortgage debt, with 
any possible arrears of interest and costs. A vested 
reversionary interest in a trust fund is a good security for 
principal, but not for interest. Accordingly, it should only be 
accepted as security for a loan which will, when accumulated 
at compound interest, not exceed the amount of the fund 
when it falls into possession. A contingent reversionary 
interest in a trust fund is not by itself a good security, either 
for principal or interest, but, coupled with a policy against the 
failure of the contingency, it becomes a fairly sound security 
for the principal. As, however, the fund when it falls into 
possession, or the policy moneys as they become payable, as 
the case may be, will have to pay not only the principal 
mortgage debt, but also the premiums and the accumulated 
interest on both mortgage debt and premiums, a contingent 
reversion in a trust fund will be only a good security for a 
comparatively small amount. In every case it is of the 
utmost importance that notice of any assignment or charge 
shall at once be given to the person in whose hands the 
fund actually is— that is, the trustees and the insurance 
office. Until that is done the title of the mortgagees is not 
complete. What I have just said about mortgages of 
reversionary interests, and the amount that can safely be 
advanced on them, only applies to cases where no interest will 
be paid until the reversion falls in. If the mortgagor 
covenants to pay interest before the reversion falls in, he can 
get a much larger advance — as much, sometimes, as 70 or 
80 per cent, of the present value of his reversion. In that 
case the mortgagee will, of course, sell the reversion under 
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his power of sale, if his interest is in arrear : so that he is not 
obliged to provide for possible accumulations of interest. 

Where a trust fund, which has been paid into Court, is 
made the subject of a mortgage, the mortgagee should apply 
to the Court for a " stop " order, as it is called — that is, an 
order that the funds shall not be dealt with without notice 
being given to the mortgagee. That serves all the purpose of 
a notice to trustees. A notice to the Paymaster-General, which 
has sometimes been sent, is not sufficient — in fact it has no 
effect whatever. Any person who takes an equitable mortgage 
of any stocks, shares, or securities standing in the books of 
the Bank of England, or any other public company, formerly 
protected himself by what was called a Writ of Distringas, 
which prevented the company from parting with the stocks or 
shares without giving the mortgagee an opportunity of taking 
action to prevent it. These Writs are now abolished, and a 
notice and affidavit in a prescribed form have the same effect, 
under the R.S.C., 0. 46., RR. 1-11. This is generally known- 
as " Notice in lieu of distringas" As to the formalities 
connected with it, I need not go into that, because of course 
this is a matter which would in every case be left to the 
solicitors. The essential thing to remember is never to 
advance money on the security of any chose in action — that 
is, of any policy of assurance, shares, stocks, book debts, 
interests in trust funds, or any other personal property not 
actually in the possession of the borrower — without making 
quite certain that notice has been given in the proper form 
to the person in whose hands the property actually is. I 
know of a case in which a man owned a reversionary 
interest in a fund under a marriage settlement ; the fund 
was to come to him on his wife's death. The trustees of 
the marriage settlement were his wife's father and his 
wife's brother, and he begged the people who were lending 
him the money not to give notice to the trustees. He said : 
"I do not want them to know anything about it. I shall 
be ruined if they know that I am raising money on this 
reversionary interest." He persuaded a man who had been 
in business for years, and who ought to have known better, 
to advance him money without giving notice to the trustees. 
The lender might have known that the borrower was in 
difficulties. As a matter of fact, about two days later he gave 
a charge to secure his current account at his bank, which 
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swept in everything he had got, including this reversionary 
interest. The bank, of course, had no bowels of compassion, 
and immediately sent notice to the trustees. The bank's 
charge exhausted the whole of the reversionary interest, 
and the man who lent his money on mortgage fouud that 
he had no title to the reversionary interest, and that 
he might just as well have lent his money on personal 
security. Please try to remember that in any mortgage of 
any chose in action, unless you immediately give notice to the 
trustees, or to the people in whose hands the security is, you 
may almost as well advance the money ou the borrower's note 
of hand. 
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tjENTLEMEN, we have now considered mortgages of land, 
freehold, copyhold, and leasehold, and of choses in action ; 
there remains for our consideration the mortgage of choses in 
possession, or personal chattels. Goods may be made a 
security for a loan by the transfer to the creditor of the actual 
possession of the goods, the legal ownership remaining in the 
debtor. That is the transaction known as a pledge, or pawn, 
and with that we have nothing to do. But goods may also 
be made as secnrity for a loan by the transfer of the legal 
ownership to the creditor, while the debtor retains possession. 
That is a mortgage of personal chattels, with which we now 
have to deal. I do not propose to go into the old law on the 
subject, becanse the matter is now entirely regulated by the 
Bills of Sale Acts, 1878 and 1882. Those Acts are very long 
and elaborate, and many volumes have been written about 
them alone. This is not, I imagine, the class of mortgage 
with which you are most likely to be concerned, so I shall not 
discuss it in any detail ; I will merely give a rough outline of 
the main provisions. A Bill of Sale, properly speaking, is a 
written document by which the title to a personal chattel is 
passed from one to another. With absolute Bills of Sale we 
have nothing to do. They correspond to conveyances of real 
property. Hereafter I shall refer only to Bills of Sales which 



are intended to be security for advances, otherwise called 
Conditional Bills of Sale. All transactions by which goods 
are left in the possession of the debtor, while the legal 
property passes to the creditor, are included in this class. I 
think the best short account of these Bills of Sale is that 
contained in Mr. Strahan's book on the Law of Property, 
at page 189. He states the law as follows : — 

" Conditional Bills of Sale within the Acts must be 
" Bills (a) given as security for money (b) on 
" personal chattels, (c) which chattels belong to 
" the grantor of the Bill at the time he made it 
" (Thomas v. Kelly, 13 Appeal Cases, 506). Such 
" Bill must be duly attested by a witness or 
" witnesses not party to it, and registered at the 
" Central Office of the Supreme Court within 
" seven days of its making. An affidavit, 
" which must not be made before the solicitor 
" of the grantee or grantor (Baker v. Ambrose 
" [1896], 2 Q. B. 372), must at the same time 
" be filed, setting out (a) the date of the 
" making of the Bill, (b) the residence and 
" occupation of the maker, (c) the residence and 
" occupation of every witness attesting it, and 
" (d) its due making and attestation. If the Bill 
" be not duly registered and duly attested, or if it 
" do not set out truly the consideration for which 
" it is granted, or if that consideration be not, at 
" least, £30, the Bill is void with respect to the 
" personal chattels comprised therein (Section 8), 
" And if it be not in substantial accordance with 
" the form contained in the schedule to the Act it 
" is void for all purposes (Section 9. Ex parte 
"Stanford, 17 Q. B. D. 259). An inventory 
" must be attached to the Bill, in which 
" the goods contained in it are specifically 
" described. To keep it alive the Bill must be 
" re-registered every five years. A bill satisfying 
" the Acts is a good mortgage or Bill of Sale of 
" the goods contained in it, and the grantor of it 
" is not entitled to sell or remove from the 
" premises any of those goods. The grantee, 
" however, is not entitled to seize them, save for 
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' the causes set out in Section 7 of the Act of 
82. These causes are:— (a) Default on the 
' part of the grantor of the Bill to pay the money 
' secured on the Bill or to fulfil any covenant or 
' agreement in it necessary for maintaining the 

* security. (6) The grantor becoming bankrupt 
' or suffering the goods to be distrained for rent, 
' rates, or taxes, (c) The grantor fraudulently 

* removing or suffering the goods to be removed 
' from the premises. (d) The grantor not 
' producing, on the written demand of the 
' grantee, his last receipts for rent, rates, and 
' taxes. (e) The grantor having a judgment 
■' execution levied against his goods. On seizure 
' for any of these causes, the grantor has five 
' days to apply to the Court for an order on the 
1 grantee forbidding the sale or removal of the 
" goods on payment of debt and costs, and seizure 
: ' can in every case be prevented by tendering of 
' the debt and reasonable costs. Seizure for any 
'' other cause, even although under an express 

* power contained in the Bill of Sale, will be 
' illegal. When a Conditional Bill of Sale is void 
' under the Bill of Sale Act of 1878 and 1882, a 
' grantee is not altogether without a remedy. 
' Merely his right to seize the goods included in 
' the void Bill has gone. His action as an 
'' ordinary creditor for the money which the Bill 

* was intended to secure still remains." 

I think that is a very good account ; it contains an outline 
of the whole subject, and it could not well be put in fewer 
words. I will only add that the Bills of Sale Acts do not 
apply to charges on growing crops, or on fixtures, unless they 
are assigned separately from the land on which they are ; nor 
do they apply to ships. I do not know whether it is of 
practical importance to you to know anything of the law of 
mortgage as applied to ships ; but perhaps I had better state 
very briefly how the law stands. Ships have been placed by 
Statute upon a different footing to all other personal property. 
Every Bhip must be registered in the registry of shipping of 
the port to which she belongs, called her Port of Registry. 
Not more than 64 persons can be registered as her owners ; 
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and they must be British subjects or a British Corporation. 
When a ship is entered on the register, the legal property in 
her can only be transferred by an absolute Bill of Sale in the 
form, and executed with all the formalities, laid down in the 
Merchant Shipping Act of 1894, followed by an entry on the 
register of the name of the new owner or owners. AH 
mortgages of ships must be in the form laid down by that 
Act, and must be registered at the ship's Port of Registry. 
If there should be two or more mortgages on the same ship, 
they will take priority according to the date of registration, 
and not according to the date at which they were made. The 
mortgagee has a power of sale over the ship, and he may 
transfer his mortgage by an instrument in the prescribed 
form, and properly registered. When a mortgage is paid off, 
its discbarge will be entered on the register, on production of 
the mortgage deed, with the mortgagee's receipt for the 
mortgage money endorsed on it. Speaking from a practical 
point of view, we may say that a legal mortgage of a ship, to 
be valid, must be made strictly in accordance with the 
Merchant Shipping Act of 1894; and that a prudent lender 
will instruct his solicitor to see that this is done. 

Up to this point we have been considering only those mort- 
gages which are made to one mortgagee. But very often money 
is advanced by two or more persons, either because two or more 
persons are the joint owners of a fund, which they wish to 
invest; or because the sum required is too large to be found 
by any one lender, and it becomes necessary to find several to 
contribute such a fund between them. The rule in equity was 
that, where two or more persons advanced money on mortgage, 
it would be assumed that they were tenants in common of the 
mortgage debt, and not joint tenants, unless a contrary 
intention was expressed in the deed. The difference between 
tenants in common and joint tenants in this respect is this. 
Where two persons own properties as tenants in common, the 
share of each when he dies becomes part of his estate. Where 
they own it as joint tenants, on the death of one of them the 
whole goes to the survivor. Therefore, if before the year 1882 
A and B lent £1,000 to X, and there was nothing stated in 
the deed to rebut the equitable presumption that they were 
tenants in common, on the death of A the mortgage debt 
belonged half to B and half to the representatives of A. But 
if it had been expressed in the deed that they lent as joint 
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tenants, on the death of A the whole mortgage debt would 
have belonged to B. In 99 cases ont of 100 where money 
belongs to two or more persons jointly they are trustees ; and 
if they advanced moneys on mortgage without saying that it 
belonged to them jointly, it was often necessary when the 
mortgage was paid off to get a re-conveyance executed, not 
only by the surviving trustee or trustees, but also by the 
representatives of the deceased trustees. This generally meant 
a good deal of delay and expense. Of course it was possible 
to recite in the mortgage deed that the money lent was trust 
property, and that the lenders were trustees of it ; but this gave 
the mortgagor notice of the trust, and he was bound to see that 
the persons to whom he paid the mortgage money were really 
the trustees of the trust instrument and had been properly 
appointed ; so that from that time all the deeds relating to 
the trust became a necessary part of the title to the mortgaged 
land. This again led to a great deal of quite unnecessary 
expense. Therefore trustees always lent money as if they 
were absolute owners, making no mention of their trust, and 
inserted in the deed a declaration that the money advanced 
belonged to them upon a joint account. It is enacted by 
Section 61 of the Conveyancing and Law and Property Act, 
1881, that a mere statement, by recital or otherwise, that the 
advance is made out of money belonging to mortgagees on a 
joint account, will cause the mortgage debt to be deemed by 
law to be due to the mortgagees as joint tenants, and not 
as tenants in common; and that the receipt in writing of 
the survivor or survivors, or the representatives of the last 
survivor, of mortgagees advancing money in that way shall 
be a complete discharge for the mortgage money, although 
the person paying it may have had notice that the joint 
account has been severed. The same result is produced when 
the mortgage is made to more persons than one jointly. 
Trustees in practice always have it expressed in the mortgage 
deed that they are lending " out of money belonging to them 
on a joint account" ; and this will rebut the presumption that 
the mortgage debt belongs to them as owners in common, and 
enable money, after the death of one of the persons making 
the advance, to be paid to the survivors or survivor or his 
representative without any inquiry as to who is the real owner. 
So much for joint advances. We now come to advances by 
several persons who contribute the required sums between 



them. Mortgages of this kind are known as contributory 
mortgages, and they are made in this way. Suppose A wants 
to borrow £50,000 on the security of his estate, and aBks his 
solicitor to negotiate the matter for him. His solicitor may 
very likely say, " I cannot find anyone with £50,000 to invest, 
but X would like to advance £25,000, T £15,000, and Z 
£10,000." Now if A gives separate mortgages to X, T and Z, 
it is clear that he must execute one before the other. If he 
gives a mortgage for £25,000 to X, he can only give a second 
mortgage to Y, and a third to Z ; and that means that X 
will get the whole of his principal, interest and costs before 
Y gets a farthing; and Y will get the whole of his principal, 
interest and costs before Z gets a farthing. Y and Z 
probably will not lend on those terms. What is wanted is 
to give them all charges on the estate which will rank -pari 
passu, so that if the estate is to be realised they will be all on 
the same footing, and will divide the money as it comes in, in 
the proportion of their debts. How is this to be done ? 
Sir Howard Elphinstone, in his " Introduction to Con- 
veyancing," — a book which I have used a great deal in 
preparing these lectures — gives three different schemes by 
which it can be done. (1) X, Y, and Z can nominate some 
persons as trustees, who appear by the mortgage deed to 
advance the money in the usual manner, as if it belonged to 
them on a joint account, X, Y, and Z not being parties to the 
mortgage deed at all. Then there is a separate deed, by 
which the trustees declare that they hold the mortgage deed 
upon trust as to £25,000 for X, £15,000 for Y, and £10,000 
for Z, pari passu. But, of course, under this scheme you 
must be careful to appoint a sufficient number of trustees, all 
of undoubted honesty ; for if you only appoint two, and one 
dies, the other can at any moment call in the whole of the 
£50,000 and go to South America. But you will probably be 
able to prevent anything of this sort, if you take care that the 
title deeds of the property, which will be handed over on 
completion of the mortgage, are deposited in a bank and are 
not handed over to the trustee without your consent ; for the 
mortgagor, if he is wise, will not pay until the deeds are 
produced. (2) Another method is to make X, Y, and Z 
parties, but to frame the deed as if they were advancing 
£50,000 out of money belonging to them on a joint account, 
with a declaration that they and the survivors of them shall 
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hold the mortgage debt in trust as to £25,000 for X, as to 
£15,000 for Y, and as to £10,000 for Z ; and the deed will 
contain covenants that, at the request of any one of them, 
they will all concur in calling in the debt or exercising the 
power of sale. This plan is a variation of the first, the 
persons advancing the money being themselves their own 
trustees. Tlio objection to it is that, if any two of them die 
before the mortgage is paid off, the third will be able to give 
a good receipt for the whole of the mortgage money. Thus, 
if X and T die, Z will be able to call in the whole of £50,000, 
and will have a most excellent opportunity of robbing the 
representatives of X and Y. Of course in that case there 
would be no trouble about the title deeds, because the 
surviving trustee would have them as a matter of course. 
(3) I think the best plan is to make X, Y, and Z parties, and 
to insert distinct covenants by the mortgagor with each of 
them to pay the money actually advanced by him. The 
conveyance ia made to all three as joint tenants, and the 
proviso for redemption is on the condition that all three sums 
are paid off — £25,000 to X or the persons claiming under him, 
£15,000 to Y or the persona claiming under him, and £10,000 
to Z or the persona claiming under him. Each of the three is 
given a power of sale, the proceeds of the sale being divided 
rateably. You will see that under this acheme it will never 
be possible for any one of the three, or for anyone else, to 
get the whole of the mortgage money into his hands, which 
may happen under both the other schemes. This is not a 
convenient scheme from the mortgagor's point of view, 
becauae he may be put to some trouble and expense in 
ascertaining who are the persons able to give a good discharge 
for the moneys advanced by a mortgagee who has died ; but 
it is much the aafeat plan for the mortgagees, and I advise 
that it should be insisted on. Trustees, unless expressly 
authorised to do so by their trust deed, are not justified in 
advancing money on contributory mortgages (Webb v. James, 
39 Chancery Division, 660). If they do so, they will have 
committed a breach of trust, and will bo liable to make good 
to the trust fund any losses which may be incurred. 

As persona who invest money on mortgage commonly wish 
to have a permanent investment, and as it ia often the case that 
the borrower is in no hurry to repay his loan, mortgage deeds 
often contain a clause to the effect that the loan shall continue 
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for a time certain. The mortgagee should see that the 
continuance of the loan is made conditional on the proper 
performance of the covenants in the deed by the mortgagor ; 
and that he, the mortgagee, cannot he compelled to accept 
the mortgage money before the expiration of the term. 
Otherwise he may be in the position of not being able to get 
the money when he wants it, and being obliged to take it 
when he does not want it. There are other special clauses 
often introduced into mortgage deeds ; bnt I do not think we 
need consider most of them. I will only mention the clause 
for securing the punctual payment of interest. If you insert 
a clause that interest shall be at the rate of 5 per cent., hut, 
if it is not paid punctually, then at the rate of 6 per cent. — 
that is bad. Equity declares the extra 1 per cent, to be a 
penalty, and will not give the mortgagee more than 5 per cent, 
in any case. On the other hand, if you say that interest shall 
be at the rate of 6 per cent., but, if it is paid punctually, then 
at the rate of 5 per cent. — that is good ; and if the money is 
not paid punctually the mortgagee gets his 6 per cent. The 
result is absolutely the same in each case, but, while the latter 
plan is allowed by equity, the former plan is not. 

Up to this point we have dealt only with first mortgages of 
property. We have now to consider some of the difficult points 
which arise when there are two or more separate mortgages. 
You will remember that when the owner of any property has 
made a legal mortgage of it, he has, of necessity, parted with 
the legal estate or interest in it. He can therefore only give to 
a second mortgagee an equitable mortgage of the property ; a 
mortgage, that is to say, of his equity of redemption. If A 
mortgages his land to B by deed to secure £10,000, B has the 
legal estate. A can afterwards mortgage the same land to 
C to secure £5,000, and later again to D to secure £1,000. 
and D will each have only an equitable mortgage. If the 
land is sold, A will first take his £10,000, with interest and 
costs ; C will then take his £5,000, with interest and costs ; 
and D will only take his £1,000, with interest and costs, when 
the others are satisfied. And if there are any number of 
incumbrances, they will take prima facie in the order in which 
their mortgages were made. This rule of law is expressed 
by the maxim, " Qui prior in tempore potior eat in jure," or 
" First in time, beat in law." So long as each incumbrancer 
advances his money, with full knowledge of all the previous 
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incumbrances, the rule holds good absolutely. But suppose 
that D, when he advances his £1,000, does not receive any 
notice of the previous mortgage for £5,000 to C. He has 
notice, we will suppose, of the legal mortgage for £10,000 to 
B, because B has the title deeds ; but he advances his money 
in the belief that he is getting a second mortgage. He 
afterwards finds out that C has a mortgage for £5,000, which 
is before him in point of time ; and he thinks the estate would 
not be worth more at a sale than £12,000 or £14,000. If 
nothing is done, and the estate does not realise more than 
enough to pay A and B, his £1,000 will be lost. What can 
he do to save it ? He can do this. He can get a transfer 
from B, the first mortgagee, of his £10,000 mortgage. He 
thus becomes the owner of the legal estate. He can then 
" tack," as it is called, his equitable mortgage on to his legal 
mortgage, so that his £1,000 will come before C's £5,000. 
The principle upon which this can be done is, that C and D, 
each having taken an equitable mortgage, and each believing 
himself to be a second mortgagee, are regarded as having 
equal rights in equity. D finds out his mistake, and acquires 
the legal estate. " Where equities are equal, the law will 
prevail," is the maxim ; that is, that, as the Courts of Equity 
do not favour either of them, they are relegated to their strict 
legal rights, and the owner of the legal estate gets the 
advantage. The leading case on the subject is Marsh v. Lee, 
which is reported in "White and Tudor's Leading Cases." 
The case was thus : One English, being seised of the manor of 
Wicksall, mortgages it to Burrell for £1,000. Afterwards, in 
1662, he mortgages it to Mrs. Duppa for £7,000. Afterwards, 
in 1665, he mortgages it to Lee for £2,500, Lee having no 
notice of the former mortgages. Mrs. Duppa died, and 
Marsh, her executor, brought an action for foreclosure. Lee, 
hearing of the Duppa mortgage, by the advice of counsel 
bought in the mortgage of Burrell — that is, the legal 
mortgage. My Lord Keeper, Sir Orlando Bridgeman, Hale, 
Chief Baron, and Justice Bainsford, held that Lee might 
make use of this mortgage to protect his own mortgage, for 
they said that he had both law and equity on his side. First, 
he had law — for that he had the mortgage of 1649 ; and while 
this remained in force, Marsh could not come in. Next, he 
had equity; for he having a subsequent mortgage, yet it 
being without notice, he ought to be relieved in this Court. 



It -^a^i ^ij^MPlltfl WWW 





47 

Accordingly it was decided that Lee might hold the estate 
against Marsh, until he was satisfied both for the money 
he paid Barrell in taking over the first mortgage, and 
also for his own money lent upon the last mortgage. I 
do not defend the doctrine of "tacking" at all. I think 
it is a doctrine which the law of England in its present 
state could very well do without. But it forms part of 
the present law. On the same principle, the first mortgagee 
who advances a further sum on mortgage of the same security, 
without any notice of any subsequent mortgage being given, 
can " tack " his later advance on to his legal mortgage, and 
squeeze out all the intermediate incumbrancers. The point 
to remember in all these cases is, that in order to be able to 
" tack," and so squeeze out a mortgagee who really lent his 
money before you, you must, at the time when you advance 
your money, have no notice of his mortgage. It does not 
make the least difference in your position if you find it out 
afterwards. The rules as to "tacking "have been shortly stated 
thus; — To enable a subsequent mortgagee to "tack," it is 
necessary (1) that the money should have been advanced by him 
without notice of the second mortgage ; (2) that the advance 
should have been originally made on the security of the land ; 
(3) that he should acquire the legal estate. As to the second 
requirement, all it means is this: that if, in Marsh v. Lee, 
Lee had made his advance on no security, or on some other 
security, he could not have tacked it on to Burrell's mortgage 
on Wicksall, when he had bought it in. As to the third 
point, it is clear on principle that the doctrine cannot be 
applied except where the subsequent incumbrancer obtains 
the legal estate. If all the three mortgages in Marsh v. 
Lee had been merely equitable, Lee would have gained no 
advantage by buying in Burrell's ; his third mortgage could 
not be " tacked " to it, because he would have had no claim 
in law to give him an advantage over Mrs. Duppa; and the 
maxim " Qui prior in tempore potior est injure," would apply. 
As to the doctrine of consolidation, I need not say very 
much about that. The rule was that if the owner of different 
estates mortgaged them separately to the same person to 
secure distinct debts, the mortgagee, as long as both 
mortgages existed, might insist that one security should not 
be redeemed alone. A is the owner of both Whiteacre and 
Blackacre. He mortgages Blackacre to B to secure £10,000, 
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and afterwards mortgages Whiteacre to B to secure £5,000. 
The rule was that B could hold Whiteacre and Blackacre 
until both the £5,000 and the £10,000 were paid off. It was 
said that A's right to redeem was merely equitable ; that " he 
who comes into equity must do equity " ; and that it was not 
fair that A should be able to pay off the mortgage on 
Whiteacre, which was amply secured, and not at the same 
time have to pay off the mortgage on Blackacre, which was 
not well secured. Suppose that Whiteacre was worth £20,000, 
and Blackacre only £2,000. Together they would be a good 
security for the two mortgage debts ; but if A could insist on 
paying off the £10,000 loan, without paying off the £5,000 loan, 
B would be left with a mortgage for £5,000 on land only worth 
£2,000. Very difficult questions arise in the practical 
application of this doctrine, and I think that in some cases 
it has worked great injustice ; but it does not apply at all to 
mortgages which are made at the present day. Section 17 
of the Conveyancing and Law of Property Act, 1881, enacts 
that unless a contrary intention is expressed in one of the 
mortgages, where one or more of them is made since 1881, a 
mortgagor seeking to redeem a mortgage may do so " without 
paying any money due under any separate mortgage made by 
him, or by any person through whom he claims, on property 
other than that comprised in the mortgage he seeks to 
redeem/' In the case we spoke of A can redeem Whiteacre 
without also redeeming Blackacre, if the mortgage of either 
was made since 1881, unless in one of the mortgages there 
was an expressed agreement that they might be consolidated. 
You will see from what I have said that a second mortgage is 
not a very good security. The first mortgagee may not have 
notice of your advance ; and then any subsequent advances 
he may make will be " tacked " on to his mortgage debt, and 
together they might exhaust the estate. To avoid this, notice 
of the second mortgage should be given to the first mortgagee 
by the person advancing the money on the second mortgage. 
Then again, some third person may advance money to your 
mortgagor without notice of your security. If he finds out 
the true state of affairs before you do, he will probably take a 
transfer from the first mortgagee of the first mortgage, and 
with it the legal estate, and will squeeze you out by tacking 
the third mortgage on to the first. There is still, too, a 
danger from consolidation. Your mortgagor may have made 
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a mortgage of other lands for a different loan to tlie first 
mortgagee, before the Act of 1881, or in such a form as to 
allow of consolidation ; and if the security for that other loan 
is insufficient, the mortgagee will have a charge for the 
surplus on your security, which will come in before you. 

You see how important it is, in all questions of priority as 
between mortgagees, to ascertain whether or not each of 
them at the time he made his advance had notice of any 
incumbrances to which the security was already subject. So 
long as each has notice at the time of his advance, the rule, 
" First in time, best in law," will always apply. If A gives an 
equitable mortgage to B ; another equitable mortgage to C, 
who has notice of B'a mortgage ; and a third legal mortgage 
to D, who has notice of both prior mortgages ; then, although 
the mortgage to D is a legal one, and be has the legal estate, 
equity will not allow him to come before B and C, because 
when he advanced the money he knew of their prior claims. 
But suppose the advances were made by the same persons, in 
the same order, and by the same instruments, with this sole 
difference, that neither C nor D had any notice of any 
prior charge ; then all three would have equal equities, and D 
would have a legal right as well, and this legal right would 
prevail. D would take first, then B, and then C. Notice 
being so important, it becomes necessary for us to consider 
what amounts to notice and what does not. Notice may be 

(1) express — that is, actually proved to have been given ; and 

(2) constructive — that is, implied from the circumstances by 
construction of the law. And first, as to express notice. If a 
man has actual knowledge of any fact (for instance, of an 
existing mortgage of an estate), either because he has been 
definitely told of it, or because he has been given some 
written document which distinctly states the fact, then he has 
express notice of it. It is not necessary that the notice, in 
whatever form, should have been given for the express 
purpose of making a transaction valid, or insuring priority. 
If it is actually given, the object for which it is given is not 
material. But the notice must be distinct and definite. A 
written notice must clearly state the facts of which notice ia 
sought to be given. A verbal notice must be as clear, and it 
must be shown that the facts have been brought to the mind 
of the person affected, and not merely mentioned in his 
presence in the course of casual conversation. Lord Cairns, 



50 

in the case of Lloyd v. Banks (L.R., 3 Ch. 488), Bays that 
the Court requires " proof that tha mind of the trustee has in 
some way been brought to an intelligent apprehension of the 
nature of the incumbrance which has come upon the property, 
so that a reasonable man, or an ordinary man of business, 
would act upon the information, and would regulate his 
conduct by it in the execution of his trust." That Bounds 
rather complicated, but in fact the principle is plain enough. 
If I say to you : " I have to inform you that I have a 
mortgage on the estate of Whiteacre to secure £10,000 " j 
and yon clearly hear what I say and understand it, it is 
obvious that you have express notice of my mortgage. But 
if, in the course of conversation when you are present, I say 
something about " my Whiteacre mortgage," or " my mortgage 
on Brown's land," that is not sufficient to fix you with notice, 
if yon deny having received it. The case of Saffron Walden 
Second Benefit Building Society v. Rayner (14 Ch. D., 406) is 
a very good instance. The second question there was whether 
trustees had received express notice of a mortgage from a 
gentleman who acted as their solicitor. The solicitor gave 
evidence to the effect that there had been a long discussion on 
the affairs of the trust, lasting several hours ; that after the 
meeting they all went to luncheon together ; and that in the 
course of the luncheon he, the solicitor, remarked that he had 
received the notice in question. The trustees said that they 
had received no notice whatever, and that nothing had been 
communicated to them which left any impression on their 
minds. Apparently the solicitor mentioned the notice in the 
course of conversation on quite another matter with a lady, 
who was present, but who was not one of the trustees ; and 
the trustees either did not hear it, or were too busy with their 
luncheon to pay any attention to it. The Court of Appeal 
decided that they had had no notice whatever ; and after the 
judgments Lord Justice James said : " I may add this, by way 
of summing up what has been said by the Lords Justices. To 
my mind it is too dangerous to allow a notice, with the 
consequences of it, to be proved by something mentioned in 
the course of conversation at a meeting on other business, 
which may have been heard and attended to by one, and not 
heard and attended to by others, of the parties present." 
There, I think, you have the whole thing in a nutshell. The 
notice, if verbally communicated, must be given by speaking 
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to the man himself, and bringing the matter to his attention, 
and not by mere mention of it in his presence. It must also 
be given by some person interested, or his representative or 
agent, and not by any casual person, who very likely knows 
nothing whatever about it. Lord Keeper Egerton is quoted 
as having said, in this connection, " Flying reports are many 
times fables, and not truths " ; and if a man on the top of an 
omnibus assures you that an estate is mortgaged up to the 
hilt, that is no notice of prior incumbrances that will bind you 
with notice in law. 

Then we come to the question of constructive notice, 
which is to my mind one of the most difficult questions in 
the whole range of the law. It is one rule that anything, 
which is sufficient to put a person of ordinary prudence 
upon enquiry, is constructive notice of whatever that enquiry 
might have led to. The case most commonly quoted as 
an illustration of this rule is the case of one advancing 
money on mortgage, and not requiring the title deeds to be 
handed over. If he takes a legal mortgage, and afterwards 
finds out that the deeds have been deposited with another by 
way of equitable mortgage, he will not generally be allowed 
to gain priority over the equitable mortgagee in the capacity 
of legal mortgagee without notice ; because, if he had used 
proper diligence in inquiring for the deeds, he must have 
discovered that they were in the possession of the equitable 
mortgagee, and he is therefore constructively affected with 
notice of the equitable mortgage. If, however, he makes 
all possible inquiry for the deeds, and receives some reason- 
able and natural explanation of their absence, he will not 
be affected by notice of a charge (See Agra Bank, Ltd., 
v. Barry, 7 Eng. and Ir. Appeals, 135). There is one point 
especially to be noticed in this connection, and that is this : 
You cannot escape from notice by wilfully shutting your eyes 
to it. I think perhaps the best statement of the rules as 
to this kind of constructive notice is contained in an old 
case, Jones v. Smith (1 Hare, 43), which was decided some 
60 years ago. There Vice-Chancellor Wigan said : " The 
cases in which constructive notice has been established resolve 
themselves into two classes : First, cases in which the party 
charged has had actual notice that the property in dispute 
was in fact charged, encumbered or in some way affected ; and 
the Court has thereupon bound him with constructive notice 

£2 
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of facts and instruments, to a knowledge of which he would 
have been led by an inquiry after the charge, incumbrance, or 
other circumstance affecting the property of which he had 
actual notice. And, secondly, cases in which the Court has 
been satisfied, from the evidence before it, that the party 
charged had designedly abstained from inquiry for the very 
purpose of avoiding notice." That definition has been quoted 
with approval in many recent cases, and I think may be taken 
as the standard definition. If A, before advancing his money 
on mortgage, is told by someone in a position to know that 
the property is already charged, or is included in a marriage 
settlement, he will be constructively affected with notice of all 
the terms of the previous mortgage or settlement ; he knows 
of their existence, and he will gain nothing by not finding out 
their contents. Again, if A refuses to hear anything about the 
property, or to examine the title, hoping to come in as a legal 
mortgagee without notice of any prior charge, he will gain 
nothing by his wilful blindness. There have been decisions 
since Jones v. Smith which have extended the doctrine to a 
great extent ; but I think many of them have gone too far, 
and would not now be followed. 

Then there is another kind of constructive notice, that is 
the notice attributed to a person by reason of the knowledge 
of his agent. The presumption is that the agent communicates 
to his principal whatever knowledge he has of the matter in 
hand ; and it is, I think, clear that such a presumption must 
be made, because without it a man could easily commit frauds 
j by means of his agent. But the principle has been carried 

; much too far, some of the decisions imputing to a man notice 

of the facts which had come to the notice of his solicitor at 
another time, and in dealing with quite a different matter. It 
was long ago pointed out that this would make men of the 
most eminence and practice the most dangerous to employ ; 
and it cannot be expected that a solicitor, or any other person 
- acting in the same sort of capacity, will remember the facts 

of a transaction long since over and done with. The law in 
this respect is now governed by the Conveyancing Act of 
1882, Section 3, which provides that a purchaser (which 
includes a mortgagee) shall not be prejudicially affected by 
notice of any instrument, fact, or thing, unless (1) it is within 
his knowledge or would have come to his knowledge if such 
inquiries had been made as ought reasonably to have been 
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made by him ; and (2) in the same transaction, with respect 
to which a question of notice to the purchaser arises, it has 
come to the knowledge of his counsel, as such, or of his 
solicitor or other agent, as such, or would have come to the 
knowledge of his solicitor or other agent, as such, if such 
inquiries and inspections had been made as ought reasonably 
to have been made by the solicitor or other agent. So when 
a doubt arises as to whether a mortgagee had notice of a prior 
charge, we have to ask the following questions r — (1) Did he 
have actual notice of it; that is, was he verbally informed of it 
in such a way as to call his attention to the fact ? (2) Did 
his counsel, or solicitor, or any other agent of his, in their 
capacity of counsel, solicitor, or agent, and in the course of 
this transaction, have such actual notice ? If both these 
questions are answered in the negative, then you may further 
inquire : (3) Would he have acquired the knowledge if he had 
made the usual business-like inquiries ? and (4) would his 
solicitor or agent have acquired the knowledge if they had 
made these inquiries ? The last two questions, or one of them, 
will generally be answered in the affirmative if it can be 
shown (a) that Hie man, or his solicitor or agent, possessed 
some information which, if followed up, would have led to the 
knowledge in question; or (6) that he, or his solicitor or 
agent, has wilfully closed his eyes in order to avoid being 
affected with notice ; if, for instance, an Abstract of Title has 
been offered and not accepted. But unless it can be shown 
that one of the four questions I have given can be answered 
in the affirmative, the mortgagee will not be affected by 
notice. As to what inquiries "ought reasonably to be made," 
according to the words of the Act, it is of course impossible to 
lay down a hard and fast rule. But I think it may be taken 
as settled law that a person who follows the ordinary course 
of business in the kind of transaction upon which he is 
engaged, and receives no express notice, will never be held 
to be affected by constructive notice; while a person who 
departs from the ordinary course of business will run the risk 
of being so affected. See Bailey v. Barnes ([1894] 1 Ch. 25), 
where the whole question is discussed in the judgment of Lord 
Justice Lindley. 
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J.HE LECTURER: — This evening I shall discuss the position 
of the parties after a mortgage has been executed. In the 
first place, a legal mortgagee of land may always enter into 
possession of the land immediately after the execution of the 
deed. The land is conveyed to him, and therefore he may 
enter into possession of it. He does not usually do so. In 
fact, he hardly ever enters into possession of the land if he 
can help it, for reasons which I will explain later on. For 
the present, I wish to deal with the usual case, where the 
mortgagor is left in possession. 

Difficulties sometimes arise as to the rights of anyone who 
takes a lease from the mortgagor. And first, where the mort- 
gagor has made the lease before the date of the mortgage. 
Formerly a lessor, who made a legal mortgage of his land, 
could not afterwards sue for rent or recovery of possession. 
The reason was this, that by the mortgage he conveyed the 
legal estate in the land to the mortgagee ; therefore the mort- 
gagee became the person in whom what is called the freehold 
reversion in the land was vested, and the only person who 
had a right to sue for the rent, or for recovery of possession. 
Thus every time a lessor, who had made a legal mortgage, 
however small, of his land, wished to sue for any part of his 
rent, he could only do so by obtaining the concurrence of the 



mortgagee; which was of course a great difficulty, and gave 

rise to great expense. It was accordingly enacted by the 

Judicature Act of 1873, Section 25, Sub-Section 5, that : — 

"A mortgagor entitled for the time being to the 

" possession or receipt of the rents and profits of 

" any lands, as to which no notice of his intention 

" to take possession, or to enter into the receipts 

" of the rents and profits thereof, shall have been 

" given by the mortgagee, may sue for such 

" possession, or for- the recovery, of such rents 

" and profits, or to prevent or recover damages in 

" respect of any trespass or other wrong relative 

" thereto, in his own name only, unless the cause 

" of action arises on a lease or other contract made 

" by him jointly with any other person." 

For instance, if A makes a lease of Whiteacre to B, and 
afterwards mortgages Whiteacre to C, under the present law 
he is still able to sue for the rents, or for the observance of 
the covenants, nnder the lease that he has made of Whiteacre. 
Then there is a second question, and that is, as to the power 
of the mortgagor to grant leases after the execution of the 
mortgage. Formerly he could not make any lease of the 
mortgaged property, which would be good against the 
mortgagee. He had parted with the legal estate, and 
therefore it was the law that he was not able to grant any 
term in the land. Any lease which he might make was good, 
as long as he, the mortgagor, remained in possession ; but if 
the mortgagee foreclosed, or entered into possession, he could 
immediately evict any lessee of the mortgagor. Naturally, no 
person was very likely to take a lease, where he was liable to 
be turned out at a moment's notice if the mortgagee took 
possession ; and no lease could be accepted a3 valid unless 
the mortgagee joined in making it with the mortgagor. That 
was, of course, exceedingly inconvenient. It has now been 
enacted, by the Conveyancing Act of 1881, that the mortgagor 
can make leases, under certain conditions and restrictions. 
Section 18, Sub-Section 1 : 

" A mortgagor of land while in possession shall, as 
" against every incumbrancer, have, by virtue of 
" this Act, power to make from time to time, any 
" such lease of the mortgaged land, or any part 



" thereof, as is in this section described and 
" authorised." 
Sab-Section 2 : 

" A mortgagee of land while in possession shall, as 
" against all prior incumbrancers, if any, and as 
" against the mortgagor, have, by virtue of this 
" Act, power to make from time to time, any such 
" lease as aforesaid." 

Yon will notice that this power is only given to the 
mortgagee while he is in possession. The leases which this 
section authorises are : — 

Sab-Section 3 : 

(i.) " An agricultural or occupation lease for any term 
" not exceeding 21 years." 

(ii.) " A building lease for any term not exceeding 99 
" years." 

Sub-Section 4 : 

" Every person making a lease under this section may 
" execute and do all assurances and things 
" necessary or proper in that behalf." 

Sub-Section 5 : 

" Every such lease shall be made to take effect in 
" possession not later than 12 months after its 
" date." 

That is to say, the mortgagor can not make a lease, which 
is to run 21 years, but which is not to commence till 20 years 
hence ; otherwise it would be easy to defeat the purpose of 
the Act. 

Sub-Section 6 : 

" Every such lease shall reserve the beat rent that can 
" reasonably be obtained, regard being had to the 
" circumstances of the case, but without any fine 
" being taken." 

That is important, because otherwise the mortgagor might 
mortgage his property almost to its full value, and then make 
a lease to a relation for a purely nominal rent, so that when 
the mortgagee entered into possession the land would be 
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worth nothing as long as the lease lasted. There are two or 
three other sub -sections, which 1 do not think I need read, 
bnt I mast call your attention to Sub-Section 13: 

" This section applies only if and so far as a contrary 
" intention is not expressed by the mortgagor and 
" mortgagee in the mortgage deed, or otherwise in 
" writing, and shall take effect subject to the 
" terms of the mortgage deed or of any such 
" writing and to the provisions therein contained." 

It is always a question, when you are advancing money on 
mortgage, whether you will exclude the operation of this 
section, wholly or in part. I think it depends a great deal on 
the nature of the property on the security of which you are 
advancing the money. To exclude the section altogether in 
the case of a block of flats, for instance, would make it very 
difficult and expensive for the mortgagor to let the block of 
flats in any proper way ; because to make a good lease of 
every single flat he would have to come to you and get yon to 
concur in the lease. On the other hand, I think the section is 
generally considered, by people who have tried it in practice, 
to give the mortgagor rather more power than he ought 
reasonably to be allowed. He can make a building lease of 
any land which he has already mortgaged to anybody he likes 
for a term of 99 years. He may give a building lease to an 
undischarged bankrupt for a term of 98 years ; and it is quite 
possible that a lease of that kind may greatly diminish the 
valne of the security. I must tell you that it is inconvenient, 
from another point of view, for a mortgagee to exclude the 
operation of the section altogether ; because if he has done so, 
then, when he forecloses, or enters into possession, he will 
have only one remedy against the lessee, and that is the 
remedy of turning him out at once. He will not be able to 
sue him for rent, or observance of the covenants ; all he can 
do is to turn him out at once, and that is not a good position 
for the lessor to be in. Therefore what is usually done is to 
provide in the mortgage that no lease shall be granted 
without the written permission of the mortgagee; so that 
every mortgagor, when he wishes to make a lease of his 
property, must go to the mortgagee and ask his consent, 
which of course in any reasonable case would be granted at 
once. 
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Next, as to the reaaonB why the mortgagee doea not, 
and should not, usually enter into possession. You will 
remember that I told you in an earlier lecture that the Courts 
of Equity regarded the mortgage as no more than a security 
for a loan ; and for that reason they did not encourage the 
mortgagee to take possession of the security. If he doea 
take possession, he is bound to account, not only for the 
rents and profits which he actually receives, but also for the 
rents and profits which he would have received but for his 
own default. If he occupies any part of the mortgaged land, 
he muat pay or bring into account an occupation rent. He is 
also not allowed to commit waste — that is, to do anything 
which would cause depreciation of the property. There" is a 
small exception to that last rule under the Conveyancing Act, 
in that he is now allowed to cut timber to a certain extent. 
For these reasons, and chiefly because he is bound to account, 
not only for everything which he has received, but also for 
everything which he might have received, it is very 
inexpedient, except in the last resort, for the mortgagee to 
enter into possession of the mortgaged land. 

While we are on the subject of the mortgagor in possession 
and the mortgagee in possession, I wish to refer to the effect 
of the Statutes of Limitations. First, in relation to the rights 
and remedies of the mortgagee as to the recovery of the 
mortgage debt. By the Real Property Limitation Act of 1874, 
Section 8, Sub-Section 1, it is enacted that : — 

" No action, suit, or proceeding shall be brought to 
'' recover any sum of money secured by any 
' mortgage or otherwise charged upon or payable 
' out of any land or rent, at law or in equity, but 
hin twelve years noxt after the present 
' right to receive the same shall have accrued to 
■' some person capable of giving a discharge for 
'' or release of the same, unless in the meantime 
' some part of the principal money or some 
' interest thereon shall have been paid, or some 
' acknowledgment of the right thereto shall have 
' been given, in writing signed by the person by 
' whom the same shall be payable, or his agent, 
' to the person entitled thereto, or his agent," 

For instance, A mortgages Whiteacre to B for j£10,000. If 



B allows A to hold Whiteacre for 12 years, without doing one 
of three things — (1) paying any part of the £10,000, 
(2) paying any interest thereon, or (3) making any acknow- 
ledgment in writing of B's right to the mortgage money, then 
B can bring no action to recover his £10,000. The right, in 
ordinary language, is said to be barred. I think you will see 
that is a very reasonable arrangement. Mortgages might 
otherwise exist for ever. That section makes it impossible for 
anybody to come after 20 or 30 years and claim the mortgage 
money under a deed long since forgotten. I must point out 
that the 12 years' period only applies to mortgages of land. 

Then, as to the mortgagee's right to eject the mortgagor, 
and enter into possession, or foreclose. The mortgagee's 
right to eject the mortgagor of the land, or to bring an 
action for foreclosure, is barred in exactly the same way at 
the expiration of 12 years next after the last payment of any 
principal or interest secured by the mortgage. If an acknow- 
ledgment in writing, signed by the mortgagor, shall have been 
given to the mortgagee, or his agent, the statutory period 
runs from the date of such acknowledgment. Thus B, 
in our instance, after the 12 years, not only cannot sue for 
his £10,000, but also cannot foreclose or take possession. 
Then, as to the mortgagor, his position is just the same. 
When the mortgagee shall have obtained possession, or 
receipt of the rents and profits, of land comprised in his 
mortgage, the mortgagor or any person claiming under him, 
shall not bring an action to redeem the mortgage but within 
12 years next after the mortgagee obtains his possession ; 
and here, again, if the mortgagee has acknowledged in 
writing the right of the mortgagor to redeem, the period runs 
from the date of the acknowledgment. Thus if B enters 
into possession of Wniteacre and remains twelve years in 
possession, without giving any acknowledgment in writing of 
A's right to redeem, the right to redeem would be gone, and 
B would become the owner of Whiteacre in fee, in equity as 
well as in law. 

Next, as to Redemption of Mortgages. The main prin- 
ciple is that any person interested in the equity of redemption 
has a right to redeem ; not only the mortgagor, but also all 
subsequent mortgagees, or, as they are generally called, puisne 
mortgagees, have the right to redeem the first mortgage. The 
mortgagor has a legal right, you will remember, to redeem 
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the mortgage on the day fixed for repayment in the mortgage 
deed. After that day he haa an equitable right, hut there ia 
this distinction, that he cannot exercise that equitable right 
to redeem the mortgage without giving six months' notice of 
hie intention to do so. The reason of that is, that his right 
to redeem after the day for payment had gone by ia a right 
only given to him by Equity. The Court of Chancery said 
that it would not be fair to allow a mortgagor to force his 
money on the mortgagee at a day's notice whenever he likes. 
Hia legal right he could exercise without notice, but his 
equitable right he could only exercise after giving to the 
mortgagee sufficient notice to enable him to look out for 
another investment. I think six montha is rather a long 
time, but that ia the period which has been fixed. This rule 
as to six months' notice does not apply to equitable mortgages 
by deposit. You will remember that a mortgage can be made 
by the mere deposit of title deeds with the mortgagee, 
whether accompanied or not by a memorandum. That is 
considered, apparently, to be in the nature of a temporary 
transaction, and not a permanent investment, and therefore 
the six months' rule does not apply. This was expressly 
decided in the case of Fitzgerald v. Mellersh [1892] 1 Ch. 
385). There ia one other exception. The rule does not apply 
when it is the mortgagee who has taken steps to enforce 
hia claim. In that case, if he takes stops himself to recover 
the mortgage money, he can only claim interest up to 
the date when the mortgage money is actually paid. If a 
mortgagee refuses to accept the principal, interest and costs, 
when they are offered to him, with a proper notice, the 
mortgagor's remedy is to bring an action for redemption. I 
have told yon something of that action in an earlier lecture. 
It is an action in which the mortgagor asks that an account 
shall be taken of the money that is owing, and tenders to the 
mortgagee the amount which shall be ascertained. If he 
does that, the Court will make an order that the mortgagee 
shall convey the property to him. In connection with this 
matter, I may cite Section 25 of the Conveyancing Act, 1881 
Sub-Section (1) :— 

" Any person entitled to redeem mortgaged property 
" may have a judgment or order for sale instead 
" of for redemption in an action brought by him 



" either for redemption alone or for sale alone or 
" for sale or redemption in the alternative." 

The effect of this is that if a man has not enough money to 
pay off the mortgage, and does not want to go on paying 
interest on it, he can go to the Court and have the property 
sold, and the mortgage money paid ont of the proceeds of 
sale, any surplus being given to him. 

Next, as to the Re-conveyance of Mortgages. When the 
debt is paid off, the mortgagee is in a fiduciary position. 
There is Baid to be an implied trust to surrender the estate 
to the person entitled to demand it. Who ia the person 
entitled to demand it f If he has no notice of any claim 
prior to that of the mortgagor, he must convey to the 
mortgagor. If he has such notice, he need not convey to 
the mortgagor ; but whether he must convey to the person 
having priority is a very doubtful point. I will now read 
a question that was put to me, which dealt with this very 
point. The question is this : " Whether a legal mortgagee 
can be compelled on settlement of his claim to convey the 
legal estate to a third mortgagee, thus enabling the latter to 
' tack ? ' Would the legal mortgagee be allowed to gain any 
pecuniary advantage by playing off the second and third 
mortgagees one against the other f For instance, Blackacre 
was worth £18,000. A obtained the first mortgage for a loan 
of £12,000, B had a second mortgage for £4,000, and C a 
third for £2,000. B and C each believe themselves to hold a 
second mortgage. Blackacre is now only worth £14,000. 
Would A be allowed to gain by conveying the legal estate to 
the highest bidder, either B or C, say for £13,000, his 
mortgage only being for £12,000 ? " The matter is not free 
from doubt. In the case of The West London Commercial 
Bank v. The Reliance Permanent Building Society {29 Ch, 
D., p. 954), Counsel quoted from the judgment of Vice- 
Chancellor Page- Wood, afterwards Lord Hatherley, and one 
of the greatest authorities on the law in this century, to this 
effect : — " If a second and third mortgagee are both equally 
desirous to redeem the first, the first mortgagee has it in his 
power, if he be so minded, to give a preference to which of 
the two he pleases." Lord Justice Cotton said : " I doubt 
that very much. The second mortgage is prior to the third," 
And afterwards, in his judgment, he said : " Whether that is 



right, and whether we should so decide if such a case came 
before us, or whether the third mortgagee under those 
circumstances would be liable to the second mortgagee, I give 
no opinion." Where those eminent judges doubt and differ, 
I do not think you will ask me to decide ; but, as a matter of 
fact, I do not think the question is now of any great 
importance, because it is always possible for the second 
mortgagee to escape it by a sort of side wind, under the 
sections of the Conveyancing Acts — Section 15 of the Act of 
1881, and Section 12 of the Act of 1882. These are the 
sections which provide that the mortgagor who is entitled to 
redeem can always insist, instead of the land being conveyed 
back to him, that the land shall be transferred to any nominee 
of his. Section 15 of the Conveyancing Act, 1881, Sub- 
Section 1, runs as follows :- — 

" Where a mortgagor is entitled to redeem, he shall 
' by virtue of this Act have power to require the 
' mortgagee, instead of re-conveying, and on the 
' terms on which he would be bound to re-convey, 
' to assign the mortgage debt and convey the 
* mortgaged property co any third person as the 
" mortgagor directs, and the mortgagee shall by 
' virtue of this Act be bound to assign and convey 
" accordingly." 

Some doubt arose on that section in connection with the 
same sort of question as that we have been discussing, and the 
Conveyancing Act of 1882, Section 12, enacts as follows ; — 

" The right of the mortgagor in Section 15 of the 
" Conveyancing Act, 1881, to require the 
" mortgagee instead of re-conveying, to assign 
" the mortgage debt and convey the mortgaged 
" property to any third person, shall belong to 
" and be capable of being enforced by each 
" incumbrancer, or by the mortgagor, notwith- 
" standing any intermediate incumbrancer, but the 
" requisition of an incumbrancer shall prevail over 
" the requisition, of the mortgagor, and as between 
" the incumbrancers the requisition of a prior 
" incumbrancer shall prevail over the requisitions 
" of subsequent incumbrance rs." 



Therefore, in the case which was pat to me, the second 
mortgagee can insist on the first mortgagee assigning the 
first mortgage to any nominee of him, the second mortgagee ; 
which would of course effectually prevent the third mortgagee 
from getting it. So I think that the question, although it is 
very doubtful, is one of no practical importance, because it 
can be got round. There is one other point about 
re-conveyances which is rather important, and that is in 
connection with equitable mortgages. That is a point which 
many people go wrong about. In the case of an equitable 
mortgage a re-conveyance is never necessary. An equitable 
mortgage, you will remember, is a mortgage in which the 
_ legal estate in the property does not pass to the mortgagee, 
and therefore there is nothing to re-convey. When the 
mortgage debt is paid off, a receipt for it is taken, and the 
whole transaction is at an end. In a legal mortgage 
the legal property in the subject of the security is passed 
to the mortgagee, and it must be passed back again to 
the mortgagor before the transaction is really at an end ; 
otherwise it will remain in the mortgagee. But where there 
is an equitable mortgage, however it is made, there never can 
be any necessity of a re-conveyance. A receipt for the mort- 
gage money is quite eneugh. One question which was put 
to me at the last lecture is really on this point. A gentleman 
asked me this : " Where a mortgage of a policy of assurance 
is made, when the mortgage is paid off, is it necessary to 
have a re-assignment of the policy, or is it sufficient to have a 
memorandum endorsed on the back of the policy to the effect 
that the money is paid off ? " Well, that comes under exactly 
the same rules as any other mortgage. If the policy is legally 
assigned, and notice of it is given to the office, the legal 
property in the policy passes to the mortgagee. If you pay 
him off it still remains in the mortgagee, and the office will 
treat it as the property of the mortgagee until it gets notice 
that the property has been assigned back to the mortgagor. 
Therefore, if it is a legal mortgage of the property, the policy 
must be re-assigned ; if it is a mere equitable charge, it need 
not be re-assigned. I think it is a good, safe rule, where 
there is a legal mortgage, to always insist upon a re-conveyance ; 
but where it is only an equitable mortgage, you need not care 
about it. 

Then, as to the Transfer of Mortgages. Of course a 
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mortgage can be transferred by a mortgagee to anyone 
else. That is done by an assignment of the mortgage debt, 
principal and interest, together with all securities for the 
same, followed by an assignment or a conveyance of the 
property, which is the security for the debt. But there is 
one point of great importance in this connection, which, I 
think, is very often lost sight of ; and that is that it is very 
unsafe to take a transfer of any mortgage without either 
having the mortgagor as a party to the deed, or making 
certain that the mortgagor has notice of the transfer. The 
reason is that the transferee of a mortgage takes the mortgage 
subject to the state of account, at the time of the 'transfer, 
between the mortgagor and the mortgagee. In the case of 
Dwm v. Winch ([1900] 1 Ch., 736) Mr. Justice Cozens-Hardy 
said : " It is well settled that where a mortgage is trans- 
ferred, without the privity of the mortgagor, a transferee takes 
subject to the state of account between the mortgagor and the 
mortgagee at the date of the transfer (Matthews v. Wallwyn, 
4 Ves., 118). It is also well settled that payments of interest, 
or payments on account of principal, made by the mortgagor 
to the mortgagee after, but without notice of, the transfer, 
must in the absence of collusion be allowed to the mortgagor 
as against the transferee." For instance, A makes a mortgage 
of Whiteacre to B. B transfers the mortgage to C, without 
A having any notice of the transfer. A naturally goes on 
paying interest, and perhaps pay3 off some of the principal, to 
his original mortgagee, since he has not heard of any transfer. 
Those payments of principal will be allowed in account as 
against C, although C has paid the whole of the mortgage 
money to B before he got his transfer. "This doctrine," 
Mr. Justice Cozens-Hardy goes on to say, "has been extended 
to the case where the whole mortgage debt is, under similar 
circumstances, paid off. See Norrish v. Marshall (5 Madd. 
475) : In re Lord Southampton's Estate (16 Ch. D. 178)." 
You understand how that would work. In the case I stated, 
where A makes a mortgage of Whiteacre to B, and B transfers 
the mortgage to C without notioe to A, the mortgagor ; if A 
pays the whole of the mortgage money, interest and costs, back 
to B as original mortgagee, and B likes to get his mortgage 
debt paid twice over, as very possibly he may, C will have 
no remedy whatever against A, the mortgagor ; and though 
he will have the legal estate, and will hold the mortgage 
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deeds for the purpose of his security, they will be of no use to 
him, because the mortgage debt will have disappeared. That 
statement of law, made by Mr. Justice Cozens-Hardy, was 
quoted and adopted by Mr. Justice Byrne in a case which 
was only decided a short time ago — Turner v. Smith ([1901] 
1 Cb., 213). If you cannot get the mortgagor to join, which 
of course is possible, you must give him notice of the pro- 
posed transfer, and state the amount you understand to be 
owing on the security; because if you send notice to the 
mortgagor that the mortgage on his property for £10,000 is 
about to be transferred to you, and that you conclude that 
the whole £10,000 is still owing ; and if he, although he has 
paid off £2,000 of it, does not let you know, and allows you to 
take the transfer in ignorance, I think it is most probable, 
although it has not been decided, that the Courts would not 
allow his payments to he good against you. If you take a 
transfer of a mortgage without notice to the mortgagor you 
risk two things — first, that be may have paid off all or part 
of his debt already, and secondly, that he may pay off all or 
part of it before receiving notice of any transfer. 



'THE LAW OF MORTGAGE.' 



FIFTH LECTURE. 



(jENTLEMEN, we shall be talking to-night entirely of one 
subject, but it is a very large one— the rights and remedies of 
the mortgagee, and the method of enforcing the payment of 
his loan. First of all there is the preliminary question, who 
can exercise thc-Be rights ? Of course, after the mortgage is 
made, it is the mortgagee. If it is made to more mortgagees 
than one, they together exercise their rights. If they 
transfer the mortgage to anyone else, the transferee can 
exercise those rights. But, supposing ( that the mortgagee 
dies, or that the survivor of several mortgagees dies, who can 
exercise the rights then ? Before 1881, on the death of the 
mortgagee, the land that was mortgaged passed to his heir-at- 
law if he had not made a will, or to his devisee, if he had 
made a will ; while the mortgage debt passed to his executors, 
if he had made a will, or to his administrators, if he had not 
made a will, the heir or devisee holding the land in trust for 
the executors or administrators. Thus the land, which was 
the security for the mortgage, went to one person, and the 
mortgage debt itself went to another person. That was 
found to be so inconvenient that the law was altered by 
Section 30 of the Conveyancing Act, 1881. I am not going 
to read that section, because it is so very technical, but the 
result of it is that where a mortgagee dies, any land rested 
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in him by way of mortgage, in spite of anything he may 
do in his will, passes to his administrators or executors ; so 
that now, since the Conveyancing Act, 1881, both the land 
mortgaged and the mortgage debt pass, on the death of the 
mortgagee, to his legal personal representatives, that is, his 
executors or his administrators ; and on his death they are the 
persons who can exercise the powers of the mortgagee. Then 
there is another preliminary question, and that is, at what 
time all these powers can be exercised. Ordinarily speaking, 
the powers cannot be exercised until default has been made in 
payment, according to the agreement in the mortgage deed. 
Yon will remember that there is usually — indeed, almost 
invariably — a covenant in the mortgage deed to pay the 
principal and interest on a day six months from the date of 
the mortgage. The remedies for enforcing payment of the 
mortgage debt cannot be exercised until those six months are 
passed ; but proceedings to protect the security, such as 
proceedings to insure the property mortgaged, can be taken 
at any time after the mortgage is executed. That is a 
distinction which it is well to remember. Then as to what 
the main remedies are. The first and oldest remedy is an 
action for foreclosure. To understand what the action for 
foreclosure is, you must understand the old history of the law 
of mortgage, which I explained to you in the first lecture. 
You will remember that the mortgage was originally an 
absolute assignment or conveyance of property to the 
mortgagee, upon condition that if the mortgage money was 
paid at a certain date, then, and then only, the mortgagee 
was bound to give back his security. That was modified 200 
or 300 years ago by the influence of the Court of Chancery, 
which introduced the doctrine called the doctrine of the 
equity of redemption — the doctrine, that ia to say, that the 
mortgagor can at any time tender the principal, interest, and 
costs to the mortgagee, and that then the mortgagee is bound 
to give back the security to the mortgagor. Now that right 
of the mortgagor, as I think I explained in my first lecture, 
gave him rather an undue advantage, unless it was in some 
way limited ; and therefore the action for foreclosure was 
introduced. The action for foreclosure is an action, after 
non-payment of the debt on the day fixed, and notwith- 
standing any power of sale in the mortgage, asking that the 
mortgagor's equity of redemption may be barred ; that 
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is, may be entirely put an end to. That is the action for 
foreclosure, and its effect is to put an end to the equitable 
rights of the mortgagor. There are certain conditions 
which are necessary for an action for foreclosure. It is 
absolutely essential that the mortgagor should be made a 
party to the action. An account must be taken of what is due 
form the mortgagor to the mortgagee for principal, interest, 
and costs. Some time is then allowed for the mortgagor, or 
anyone claiming under him, to pay the money. Here I may 
mention, what might otherwise escape your notice, that the 
persons, whose rights are put an end to by an order for 
foreclosure, include all persons who claim under the 
mortgagor, and among them all mortgagees subsequent to the 
first mortgagee, or as they are generally called in law, 
"puisne," or subsequent mortgagees. Where an action is 
brought against the mortgagor only — that is to say, where you 
have one mortgagor and one mortgagee — the period for 
paying off the debt is almost invariably six months. Where 
there are puisne mortgagees, they will be given successive 
periods of redemption, if they appear and apply for them, but 
not otherwise. I will explain very shortly what I mean by 
successive periods of redemption. A mortgages Whiteacre to 
B, and makes a second mortgage to C, and a third to D. B 
brings an action for foreclosure ; and the puisne mortgagees, C 
and D, ask for successive periods of redemption. The Court, 
on finding what amount is due, will give C, the second 
mortgagee, six months in which to find the money and redeem 
the first mortgage. If C fails in six months to find the money, 
the Court will give D, the third mortgagee, generally three 
months further ; and if he fails, the Court will give A, the 
original mortgagor, another three months. That is what is 
meant by successive periods of redemption. Then, if none of 
them can find the money in the period allowed to them, the 
foreclosure will take effect. If on the date fixed, and at the 
place named, the money is not paid to the mortgagee, or his 
agent, then what is called an order absolute for foreclosure is 
made, and the equity of redemption comes absolutely to an 
end. That is to say, in the case I have cited, Whiteacre 
becomes the absolute property of B, in fee simple, in equity 
as well as in law. Foreclosure, I may mention here, is a 
remedy which is equally applicable in mortgages of chattels, 
and in mortgages of choses in action ; it is not confined to 



mortgages of land. There are one or two other points about 
foreclosure which it is as well just to notice. One is this. 
Supposing the mortgagee has obtained an order absolute for 
foreclosure. If he afterwards sues under the personal 
covenant for the recovery of the mortgage debt, the 
foreclosure is opened, and the mortgagor's equity of 
redemption is given hack to him. The principle on which 
that is done is this. The mortgagee has nsed his remedy of 
foreclosure. He has gained absolute possession of the 
security. If he uses this remedy, he must take the security in 
full discharge for the debt, and he must not use any of his 
other remedies. If he does attempt to use any of his other 
remedies, as, for instance, by suing under his personal 
covenant, then the foreclosure will be reopened, and he and 
his mortgagor will be put back into the same position as if no 
foreclosure action had ever been brought. I think you will 
see that this is only just and fair. If the mortgagee has done 
anything which puts it out of his power to re-convey the 
mortgaged property to the mortgagor, then he will be 
restrained by the Court from suing under the personal 
covenant, because he and the mortgagor cannot be put hack 
into their original position. There is one other point on 
foreclosure, and that is rather a curious one. Where the 
mortgagor sues the mortgagee for redemption of the 
mortgage, and the action for redemption is dismissed owing 
to failure to redeem, that is equivalent to an order for fore- 
closure. The Court, in an action for foreclosure, may order 
the sale of the security under the Conveyancing and Law 
of Property Act, Section 25. I read to you one sub-section 
of that section in my last lecture. That was the sub- 
section to the effect that any person entitled to redeem 
mortgaged property — that is to say, the mortgagor or anyone 
claiming under him — might, in the action for redemption, 
claim from the Court the sale of the property instead of 
redemption. In the same way, by Sub-section 2, it is enacted 
that:— 

"In any action, whether for foreclosure, or for 
" redemption, or for sale, or for the raising and 
" payment in any manner of mortgage money, the 
" Court, on the request of the mortgagee or of 
" any person interested either in the mortgage 
" money or in the right of redemption, and 
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" notwithstanding the dissent of any other person, 

" and notwithstanding that the mortgagee or an; 

" person so interested does not appear in the 

" action, and without allowing any time for 

" redemption or for payment of any mortgage 

" money, may, if it thinks fit, direct a sale of the 

" mortgaged property on such terms as it thinks 

" fit." 

That is to say, that in any action for foreclosure, both the 

mortgagee and the mortgagor, or anybody claiming under the 

mortgagor, can come to the Court and ask to have the 

property sold, and the proceeds applied in paying off the 

mortgagees, according to their priority, the surplus going to 

the mortgagor. There is one other point on foreclosure and 

sale. An equitable mortgagee has the right of foreclosure, 

even in the case of a mortgage by mere deposit of title-deeds ; 

but it is not quite certain whether a mortgagee by mere 

deposit of title-deeds has the right to demand an order for 

Bale by the Court. That is a doubtful point, rather too 

doubtful, I think, for us to discuss with advantage. 

Then as to another remedy which the mortgagee has — the 
mortgagee's personal remedy against the mortgagor under his 
covenant. This is the right to sue for the mortgage debt 
and interest, either under the covenant for payment in the 
mortgage, or as a simple contract creditor, where there is no 
covenant. It is the fact that nearly every mortgage deed 
contains a covenant for the payment of the debt and of the 
interest, but if the mortgage deed does not contain that cove- 
nant, there is still the right of the mortgagee to sue for the 
debt as an ordinary creditor. There is one point as to the 
personal remedy which I think it is important to remember. 
The liability of the mortgagor under the covenant does not 
pass to anyone to whom he assigns the equity of redemption. 
A mortgages Whiteacre to B, and covenants with B to pay him 
principal and interest ; and he afterwards conveys Whiteacre, 
subject to the mortgage, to 0. After he has conveyed it to C 
he will still remain personally liable under his covenant to pay 
the principal, interest, and costs to B, and C will not become 
personally liable to pay it, though, of course, Whiteacre, in 
the hands of C, is still liable for the debt. That is an 
important point to remember. Where the mortgagor has 
covenanted with the mortgagee to pay principal, interest, and 
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costs, lie cannot, by conveying away the land subject to the 
mortgage, get rid of his liability to pay what ha has covenanted 
to pay. The mere assignment or conveyance of the land will 
not make the person to whom it is assigned or conveyed 
personally liable to pay the mortgage debt. Of coarse, the 
land which is conveyed to him is still liable for the mortgage 
debt, and the mortgage may be foreclosed, or the land sold. 
As a matter of fact, whore a person conveys land subject to a 
mortgage to another, the person to whom it is conveyed 
covenants either expressly or by implication with the mort- 
gagor to indemnify him against the covenant in the original 
mortgage ; but that, after all, is no business of the mortgagee. 
His rights are against the person who originally covenanted 
with him, and against the land, and not against anything else. 
Now we come to what is really the main subject of the 
lecture : — The rights that the mortgagee now has under the 
Conveyancing Act of 1881. Certain sections of that Act lay 
down exactly what the mortgagee can do and what he cannot 
do, and it is exceedingly important, I think, that you should 
be well acquainted with them. They are easy to understand 
for the most part. 

Section 19, Sub-section (1) : 

" A mortgagee, where the mortgage is made by deed, 
" shall, by virtue of this Act, have the following 
" powers, to the like extent as if they had been 
" conferred by the mortgage deed, but not 
" further (namely) ; 

(i.) " A power, when the mortgage money 
" has become due, to sell, or to concur with any 
" other person in selling the mortgaged property, 
" or any part thereof, either subject to prior 
" charges or not, and either together or in lota, by 
" public auction, or by private contract, subject to 
" such conditions respecting title or evidence of 
" title, or other matter as he {the mortgagee) 
" thinks fit, with power to vary any contract for 
" sale, and to buy in at any auction, or to rescind 
" any contract for sale, and to resell, without 
" being answerable for any loss occasioned 
" thereby." 
That 18 to say, as far as this section goes (you will see 
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afterwards bow the power ia qualified), the mortgagee has the 
absolute power to sell the mortgaged property. That ia 
different from the power to apply to the Court for sale, of 
which I told you before. It ia not only that he may apply to 
the Court for sale, but he may, without going to any Court or 
consulting anybody, sell the property in any way after the 
money has become due. You will see afterwards that there 
are some restrictions to that power. 

(ii.) " A power at any time after the date of the 

" mortgage deed, to insure and keep insured against 

" loss or damage by fire any building, or any effects 

" or property of an insurable nature, whether affixed 

" to the freehold or not, being or forming part of 

" the mortgaged property, and the premium paid 

" for such insurance shall be a charge on the 

" mortgaged property, in addition to the mort- 

" gage money, and with the same priority, and with 

" interest at the same rate, as the mortgage money." 

I think that section explains itself. The mortgagee may, 

whenever he likes, subject to restrictions which are contained 

in a later section, insure the property, and all the premiums he 

pays become ipso facto part of the original mortgage debt, 

bearing interest at the same rate, and payable on the same day. 

(iii.) "A power when the mortgage money has 

" become due to appoint a receiver of the income of 

" the mortgaged property, or of any part thereof." 

That again is subject to certain restrictions which we will 
come to later. Then there is a clause as to the power of 
cutting timber when the mortgagee is in possession, with 
which I need not trouble you. 
Sub-section (2) : 

" The provisions of this Act relating to the foregoing 
" powers, comprised either in this section, or in 
" any subsequent section regulating the exercise 
" of those powers, may be varied or extended by 
" the mortgage deed, and, as so varied and 
" extended, shall, as far as may be, operate in the 
" like manner and with all the like incidents, 
" effects, and consequences, as if such variations 
" or extensions were contained in this Act." 
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That is to say, you may alter these powers. If nothing is 
said in the mortgage deed, the mortgagee has these powers 
exactly as they stand in the Act, hut if the mortgagor and 
the mortgagee like to agree that these powers shall he 
exercised either with fewer restrictions, or with more 
restrictions, there is nothing to prevent them from doing so ; 
it is, in fact, very often done. 
Snb-section (3) : 

" This section applies only if and as far as a contrary 
" intention is not expressed in the mortgage deed, 
" and shall have effect subject to the terms of the 
" mortgage deed, and to the provisions therein 
" contained." 
That is practically much to the same effect. You bow see 
what the main powers of the mortgagee are. He has power 
to sell the property ; he has the power to insure the property 
and to add the premiums to his security; and he has the 
power to appoint a receiver of the rents and profits of the 
mortgaged property, or any part of it. Now as to the 
restrictions on the power of sale. 
Section 20 : 

" A mortgagee shall not exercise the power of sale con- 
" ferred by the Act unless and until — 

(1) " Notice requiring payment of the mort- 
" gag 6 money has been served on the mortgagor, 
" or one of several mortgagors, and default has 
" been made in payment of the mortgage money, 
" or of part thereof, for three months after such 
" serviee ; " or 

(2) " Some interest under the mortgage is in 
" ai rear and unpaid for two months after becoming 
" due ; " or 

(3) " There has been a breach of some 
" provision contained in the mortgage deed or in 
" this Act, and on the part of the mortgagor, or of 
" some person concurring in making the mortgage, 
" to be observed or performed, other than and 
" besides a covenant for payment of the mortgage 
" money, or interest thereon." 

The neglect to keep up a policy of life assurance in the 
ordinary mortgage of a reversion coupled with a policy would 
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Section 21, Sub-section (1) : 

" A mortgagee exercising the power of sale conferred 

" by this Act shall have power, by deed, to convey 

" the property sold, for such estate and interest 

" therein as is the subject of the mortgage, freed 

" from all estates, interests and rights to which 

" the mortgage has priority, but subject to all 

" estates, interests and rights which have priority 

" to the mortgage." 

The first mortgagee can sell the land as if he owned it in 

fee simple. It does not matter whether there are second or 

third mortgages, or settlements of the equity of redemption, 

under which dozens of persons are interested. When the first 

mortgagee comes to sell, he sells the whole property which is 

the subject of the security, free from all rights anybody else 

may have. The second mortgagee may exercise the power of 

sale also, but he can only sell subject to the first mortgage. 

Sub-section (2) : 

" Where a conveyance is made in professed exercise of 

" the power of sale conferred by this Act, the title 

" of the purchaser shall not be impeachable on 

" the ground that no case had arisen to authorise 

" the sale, or that due notice was not given, or 

" that the power was otherwise improperly or 

" irregularly exercised ; but any person damnified 

" by an unauthorised, or improper, or irregular 

" exercise of the power, shall have his remedy in 

" damages against the person exercising the 

" power." 

The person buying from the mortgagee will thus obtain 

a perfectly good title. If the mortgagee has sold improperly, 

or without giving any notice whatever, although his interest 

is not in arrear, and although he has made no demand 

for the payment of the principal, and there has been 

no breach of the covenant; if he does that, he has done 

a thing which he ib not entitled to do; but his improper 

action does no harm to the purchaser. The purchaser 

buys the land, and he shall have a good title to the land ; 

anybody who has been damaged by the misdoings of 
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the mortgagee will have a remedy against the mortgagee 
himself in damages. That is a most useful section, because 
the result of it is that if you purchase land from a first 
mortgagee you are perfectly safe. Whether he has sold 
rightly or wrongly, as long as you have had no notice that he 
has done something actually wrong, you are safe. If you know 
he has done something wrong and you act in collusion with 
him — if, for instance, he sells the property to you for the exact 
amount of his mortgage debt, although it is worth three times 
as much, and you get it at an under-value by collusion with 
him— that would not be a good conveyance to you, and that 
could be contested afterwards. But as long as you purchased 
the security bona fide, and did not know that anything had 
been done wrongly, you could get a perfectly good title. 
Sub-section (3) : 

" The money which is received by the mortgagee, 
■' arising from the sale, after discharge of prior 
■ incumbrances, to which the sale is not made 
subject, if any, or after payment into Court 
' under this Act of a sum to meet any prior 
' incumbrance, shall he held by him in trust to be 
" applied by him, first, in payment of all costs, 
'•' charges, and expenses, properly incurred by 
' him, as incident to the sale or any attempted 
'* sale, or otherwise ; and secondly, in discharge of 
" the mortgage money, interest, and costs, and 
:( other money, if any, due under the mortgage ; 
' and the residue of the money so received shall 
' be paid to the person entitled to the mortgaged 
; ' property, or authorised to give receipts for the 
' proceeds of the sale thereof." 
Let us consider a sale by a second mortgagee under this 
section. He will first of all pay off the first mortgagee, or 
else pay the amount of the first mortgagee's claim into Court, 
so that the first mortgagee can have it whenever he likes. 
He will then pay his own costs, charges, and expenses in 
effecting the sale. He will then pay his own mortgage debt, 
interest, and costs. The residue which is left over he will 
then hand over to the mortgagor, if he has no notice of any 
third mortgagee. If he has notice of a third mortgagee, he 
must pay it over to the third mortgagee. A mortgagee has 
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the right to sell the security, but of course he has not the 
right to keep the purchase money, except so far as it is 
necessary to pay off his own mortgage debt. 

Sub-section (4) : 

" The power of sale conferred by this Act may be 

" exercised by any person for the time being 

" entitled to receive and give a discharge for the 

" mortgage money." 

That is to say, it can be exercised by the mortgagee or 

any transferee of the mortgagee, or, as I explained at the 

beginning of this lecture, by the legal personal representatives 

of the mortgagee, or the last survivor of several mortgagees. 

Sub-section (5) : 

" The power of sale conferred by this Act shall not 
" affect the right of foreclosure." 

Sub-section (6) : 

" The mortgagee, his executors, administrators, or 
" assigns, shall not be answerable for any 
" involuntary loss happening in or about the 
" exercise or execution of the power of sale 
" conferred by this Act, or of any trust connected 
" therewith." 

That is to say, so long as the mortgagee acts honestly, and 
honestly tries to sell the property at the beat value, then, if 
the property is sold below itB value, he will not be held 
responsible. The next clause is as to title deeds, which I do 
not think I need trouble you with. 

The second power the mortgagee has is the power of 
insuring the mortgage property. 

Section 23, Sub-section (1) : 

" The amount of an insurance effected by a mortgagee 
" against loss or damage by fire under the power 
" in that behalf conferred by this Act shall not 
" exceed the amount specified in the mortgage 
" deed, or if no amount is therein specified, then 
" shall not exceed two third parts of the amount 
" that would be required, in case of total destine- 
" tion, to restore the property insured." 
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I believe it is generally considered that two-thirds is 
insufficient, where the value of the security consists entirely, 
or almost entirely, of buildings. Of course, where the site is 
very valuable the case is different. The mortgagee may insure 
either for the amount stated in the mortgage, or for two-thirds 
of the value of the building. 
Sub-section (2) : 

" An insurance shall not, under the power conferred 
" by this Act, be effected by a mortgagee in any 
" of the following cases (namely) : — 

" (1) Where there is a declaration in the 
" mortgage deed that no insurance is required." 

" (2) Where an insurance is kept np by or on 

" behalf of the mortgagor, in accordance with the 

" mortgage deed." 

That is to say, that if the mortgagor covenants in the 

mortgage deed that he will insure the property, the mortgagee 

cannot insist on having another insurance on it. 

" (3) Where the mortgage deed contains no 
" stipulation respecting insurance, and an insurance 
" is kept up by or on behalf of the mortgagor, to 
" the amount in which the mortgagee is, by this 
" Act, authorised to insure." 
Even if there is no agreement, when the mortgagor, as a 
matter of fact, insures for the amount in which the mortgagee 
is authorised to insure by the Act, then the mortgagee must 
not exercise his power. 
Sub-section (3) : 

" All money received on an insurance effected under 
" the mortgage deed or under this Act shall, if the 
" mortgagee so requires, be applied by the 
" mortgagor in making good the loss or damage 
" in respect of which the money is received." 
Sub-seotion (4) : 

" Without prejudice to any obligation to the contrary 
" imposed by law, or by special contract, a 
" mortgagee may require that all money received 
" on an insurance be applied in or towards dis- 
" charge of the money due under his mortgage." 
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I think these sections pretty well explain themselves. 
Yon see what they amount to. It is not necessary, unless yon 
think two-thirds is insufficient, to insert any contract in the 
mortgage deed by the mortgagor to insure the property, 
because if he does not insure the property, you can always do 
that for him, and you can make the premium part of yonr 
original debt, bearing the same interest. 

Then the last power that he has is the power to appoint 
a receiver of the rents and profits. That is a thing very 
frequently done, especially with regard to mortgages of 
public houses. 

Section 24, Sub-section (1) : 

" A mortgagee entitled to appoint a receiver under the 

" power in that behalf conferred by this Act, shall 

" not appoint a receiver until he has become 

" entitled to exercise the power of sale conferred 

" by this Act, but may then, by writing under his 

" hand, appoint such person as he thinks fit to be 

" receiver." 

You will remember the conditions on which the exercise of 

the mortgagee's power of sale depends were (1) failure to pay 

the principal, after it was demanded, for three months; 

(2) failure to pay interest for two months; and (3) breach of 

some covenant. On the same conditions he can, if he does not 

wish to exercise the power of sale, appoint a receiver of the 

rents and profits. 

Sub-section (2) : 

" The receiver shall be deemed to be the agent of the 
" mortgagor, and the mortgagor shall be solely 
" responsible for the receiver's acts or defaults, 
" unless the mortgage deed otherwise provides." 
You see, if he were the agent of the mortgagee, his 
possession of the property would be the mortgagee's possession, 
and the mortgagee wishes to avoid above all things going into 
possession, and having to give an account of all the profits he 
has received or might have received. If he puts in a receiver, 
the receiver is not his agent but the mortgagor's agent. 
Sub-section (3) deals with the powers of the receiver : 
" The receiver shall have power to demand and 
" recover all the income of the property of which 




" he ia appointed receiver, by action, distress, or 
" otherwise, in the name either of the mortgagor 
" or of the mortgagee, to the full extent of the 
" estate or interest which the mortgagee could 
" dispose of, and to give effectual receipts, accord- 
" ingly, for the same." 

Then Sub-sections (4) and (5) are : 

" (4) A person paying money to the receiver 
" shall not be concerned to inquire whether any 
" case has happened to authorise the receiver to 
" act." 

" (5) The reoeiver may be removed, and a 
" new receiver appointed from time to time by the 
" mortgagee, by writing under his hand," 
And then it is enacted that the receiver may take not more 
than 5 per cent, of the profits as his remuneration. 

Then we come to Sub-section (8) : 

" The receiver shall apply all money received by him 
as follows : — 

" (1) In discharge of all rents, taxes, rates, 
" and outgoings whatever affecting the mortgage 
" property ; " 

" (2) In keeping down all annual sums or 

" other payments, and the interest on all principal 

" sums having priority to the mortgage in right 

" whereof he is receiver." 

That is to say, if he is put in by the second or third 

mortgagee, he must pay the interest on the mortgage or 

mortgages prior to the mortgage under which he is appointed. 

" (3) In payment of his commission and of 

" the premiums on fire, life, or other insurances, if 

" any, properly payable under the mortgage deed 

" or under thiB Act, and the cost of executing 

" necessary or proper repairs, directed in writing 

" by the mortgagee " ; and 

" (4) In payment of the interest accruing, 
" due in respect of any principal money due under 
" the mortgage, and shall pay the residue of the 
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" money received by him to the person who, bnt 
" for the possession of the receiver, would have 
" been entitled to receive the income of the 
" mortgaged property, or who is otherwise entitled 
" to that property." 

That is, I think, about all I need say as to the powers of 
the mortgagee under the Conveyancing Act. I hope yon will 
remember these three powers, and the limitations of these 
three powers, because they are of great importance. One 
thing as to the receiver is this : anyone who makes a mortgage 
must remember that, when a receiver is appointed, he mast 
not interfere with him in any way, whatever he thinks of him. 
He may apply to the mortgagee to remove him, and get in 
another ; but he must not obstruct him or do anything to the 
property after the receiver is put in. The receiver is then 
the only person to deal with the rents and profits. 

There is one other subject with which I wish to deal 
to-night, and that is the position of the mortgagee when the 
mortgagor goes bankrupt. Section 9 of the Bankruptcy 
Act of 1883 provides that after the making of the receiving 
order — that is, the order in bankruptcy — no creditor, except 
as directed by the Act, shall have any remedy in respect 
of any debt provable in the bankruptcy against the pro- 
perty or person of the bankrupt, or shall commence any 
action or other legal proceedings, except with the leave of 
the Court and on such terms as the Court may impose. But 
the section saves the power of any secured creditor to deal 
with his security in the same manner as, but for those pro- 
visions, he would have been able to deal with it. No doubt 
you understand the principle on which the bankruptcy law 
is framed. As long as a man is not bankrupt, his creditors 
can all sue him separately for their debts, and he can pay 
anybody he likes. It is then a matter of "first come, 
first served." As soon as a receiving order in bankruptcy is 
made, the creditors cannot sue separately : they can only 
prove for their debts, and they all take in proportion to their 
debts a certain dividend. But the mortgagee's rights under 
that section are saved. He can, if he pleases, use all his 
ordinary remedies to realise his security, but if he does that 
he cannot prove in the bankruptcy. If he wishes to prove, he 
must act in accordance with the rules which are laid down in 
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the Schedule to Section 39 of the Bankruptcy Act, 1883, and 
the rules are these : they are very well worth your remember- 
ing. If he realises his security, he may prove for the balance 
if any, which is due to him, after deducting the net amount 
realised. For instance, if he has a mortgage for £10,000, and 
he sells the security for £8,000, he can then prove in the 
bankruptcy for the remaining £2,000, and get a dividend on 
that. Secondly, if he surrenders his security for the general 
benefit of the creditors, he may prove for the whole amount of 
his debt. In the instance I took, he can give up his "security, 
altogether, and prove for the whole £10,000. Thirdly, if he 
neither realises nor surrenders his security, he must in his 
proof state the value of the security, and he can only prove 
for the amount of the debt, less the valuation. In our case 
his mortgage debt is £10,000. He values his security, we 
will say, at £8,000. If the trustee is dissatisfied with the 
valuation, and thinks £8,000 is too little, he can redeem the 
mortgage by payment to the mortgagee, not of the sum which 
was due to the mortgagee under the mortgage, but of the 
value which the mortgagee has put upon his own security. 
Thus if the property is worth £10,000, and the mortgagee 
should try to make a profit by valuing it at £8,000, and 
proving for the other £2,000, the trustee in bankruptcy could 
have the property conveyed to him free of the mortgage 
by payment of £8,000, the valuation put upon it by the 
mortgagee, and not of £10,000, the amount due to the 
mortgagee. The other remedy which the trustee in bank- 
ruptcy has is that he can always require the property 
which is valued to be sold, if he thinks that an insufficient 
valuation has been put on it. But the mortgagee can, by 
notice in writing, insist on the trustee in bankruptcy electing 
which of these things he will do. If the trustee does not give 
notice of his intention either to redeem the property or to 
require a sale, within six months after receiving the 
mortgagee's notice, then the valuation stands. In that case 
the equity of redemption is barred. The Mortgagee has put his 
valuation on it, and that valuation is accepted by the trustee 
in bankruptcy, because ha has taken no steps for six months 
after receiving notice to impeach it. That being so, the 
equity of redemption is considered to have gone, and the 
property will vest absolutely in the mortgagee, and the 
mortgagee can prove for the balance of his debt, after 



deducting his valuation. Ton will see what that comes to 
from the mortgagee's point of view. The mortgagee has a 
mortgage on a property. His mortgage is for £10,000, and 
he hears that his mortgagor has gone bankrupt. He now has 
to consider what is the best thing he can do for himself. 
If the property is certainly worth much more than the 
£10,000, he can simply rely on his security. He is perfectly 
well secured, and he need not come into the bankruptcy at 
all. The trustee in bankruptcy cannot take his security 
away. But supposing it is doubtful whether his security is 
good for the whole of this £10,000, and interest, and costs ; 
then he must make up his mind which of two or three things 
he is going to do. He can, of course, exercise his power of 
sale ; and that is, perhaps, the simplest thing to do. He can 
sell the property, and if it brings in enough to pay his 
mortgage and everything which is due to him, well and good ; 
he has no further claim. If it does not, he can claim the 
amount of his mortgage money, less the amount he has 
realised by the sale. But he may not want to do that ; 
possibly the security may be of such a kind that it is not 
readily saleable, or could not be sold at that time to 
advantage. Then he can put a value on his security, and 
prove for the difference between his mortgage debt and his 
valuation. He will not be able to put an inadequate valuation 
on it, so as to defraud the other creditors, because, if he does 
so, the trustee has the remedies which I have explained to 
you; he can either insist on a sale, or else he can redeem 
the mortgage on the mortgagee's own valuation. 

Well, gentlemen, I think that is about all I have got to 
say to-night. Next time I propose to deal with a new subject, 
and that is the difference which has been made in the whole of 
the Law of Mortgage by the Land Transfer Acts of 1875 and 
1897, which have largely altered, at any rate in London, the 
method of mortgaging land. 



'THE LAW OF MORTGAGE: 



SIXTH LECTURE. 



W E come to-day, Gentlemen, to the Land Transfer Acts, 
1875 and 1897. These Acts at present are in a form which 
makes it very difficult to find out the law on any given point. 
There was first of all a very long Act passed in the year 1875. 
That Act had a great number of rules made under it. The 
Act was amended, and made in certain districts compulsory, 
by the Act of 1897, and several hundred more rules were 
made under that Act or under the combined Acts. If you 
want to find out the simplest point of law as to these Acts, it 
is necessary for you to consult the two Acts and an enormous 
body of rules. This can be done with the aid of one of the 
books on the subject. Messrs. Brickdale and Sheldon's book 
is the one most used, and I have had the advantage of 
seeing the advance proofs of a book by Mr. Hay, which 
seems to give yon all yon want. But I think that, as 
soon as possible, the two Acts and all the rules should be 
digested into some sort of code, and then people could 
without any great trouble find out what they want. Before 
I go into the system of the Land Transfer Acts, I will tell 
you very shortly what the actual machinery of the transfer of 
land was before these Acts came into force. Supposing A 
is the owner of a house in London, No. 1, John Street, and B 
wants to buy it. What do they do F They will meet, or 
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their solicitors will meet, and they will come to a conclusion 
about the price, say £2,000. Then the next thing they do is 
to get their solicitors between them to draw up an agreement. 
The vendor's solicitor generally draws up the agreement, and 
that has to go to the purchaser's solicitor ; and they make 
a number of alterations. It goes backwards and forwards 
until it conies to something that satisfies them both. That 
agreement, among other things, contains provisions as to how 
long title to the land will have to be shown by the vendor. 
You cannot safely buy land without knowing something about 
the legal history of it ; you must know, not only that it is at 
present in the possession of A, but how it has got into A'e 
possession ; whether anybody else has claims on it ; whether 
there is a prior mortgage on it ; whether A is only the tenant 
for life under a settlement ; and whether anyone has got a 
jointure or rent charge on it. All sorts of questions of that 
kind have to be found out before a man can safely buy land. 
When the agreement is finally settled, the vendor's solicitor 
hands over to the purchaser's solicitor what is called an 
Abstract of Title, that is a sort of short history or precis of all 
the legal transactions which have taken place with respect to 
the land. If there is no special agreement, that history has 
to extend over 40 years. The parties may agree that it shall 
be for some less period ; but it is seldom for a shorter 
term than 20 years. The Abstract of Title, then, is sent 
to the purchaser's solicitor, and he generally sends it to 
a conveyancing counsel, and the conveyancing counsel goes 
carefully through it to try and find out any flaws in the title. 
He puts all his objections and all the questions he wishes to 
ask into the shape of requisitions on title, as they are called. 
These requisitions on title are sent to the vendor, or his 
solicitor, who sends back answers to them. If they are not 
satisfactorily answered, there will probably be remarks on 
replies to requisition on title, and perhaps answers to remarks 
on replies to requisitions on title ; and that sort of thing goes 
on until, if they come to a deadlock where they cannot get 
any further, they go to the Court on a Vendor and Purchaser 
Summons, for a decision as to which of them is right 
under the contract. As a rule, the vendor reserves to 
himself the power to rescind the whole contract if he is 
asked questions which he either cannot or will not answer. 
Negotiations often go on for a long time and cause a great 



deal of expense. It was to save this delay and expense 
that these Land Transfer Acts were introduced. Ton mnst 
remember that all this process which I have described 
might happen over and over again in quite a few years. 
Supposing, for instance, that Whiteacre is sold to A. for 
£20,000. Before he pays his £20,000 he will take all possible 
precautions, and will spend a great deal of money in having 
the title carefully examined. Supposing that two or three 
years afterwards he wants to borrow £12,000 or £15,000 
on the security of Whiteacre. The proposed mortgagee 
will almost certainly not lend £12,000 or £15,000 until 
his own advisers are perfectly satisfied that the title is 
good. They will never, or hardly ever, accept the fact 
that the title has been examined a few years before as 
sufficient, so that the whole title must be examined over again. 
Perhaps in three or four more years A will stop paying 
interest, and B will sell under his power of sale. The 
purchaser from B will examine the whole title over again 
before he is satisfied that B has a good title to sell. I think 
that these Acts may very possibly in time entirely put an end 
to the system under which this long and expensive examination 
of title is repeated over and over again in a few years. 

The new system was introduced by the Act of 1875, and 
that Act was purely voluntary. It only gave people the 
opportunity of registering their land if they liked to. It 
provided that any person who was entitled for his own benefit 
at law or in equity to an estate in fee simple in land ; or 
was entitled to leaseholds held for a term having at least 
21 years to run ; or was capable of disposing for his own 
benefit by way of sale of an estate in fee simple in land, 
or of leasehold land; or had contracted to buy such land, 
might apply to the Registrar to be registered, or to have any 
nominee of his registered as the proprietor of the land. Also 
anyone holding land on trust for sale, or having a power of 
sale of land, could either authorise the purchaser to register 
himself as the proprietor, or could register himself ; but, as to 
registration of himself, only with the consent of the persons, 
if any, whose consent was necessary to a sale. As an 
instance : a mortgagee having a power of sale over the land 
mortgaged could either have himself registered as proprietor, 
or could authorise any purchaser from him to register himself, 
There is one point that is not quite clear, though I do not 



think it is very likely to arise. The question is whether a 
mortgagee can or cannot register himself as proprietor, until 
some occasion for the exercise of his power of sale has arisen, 
I think probably he cannot. The short result of what I have 
said is this, speaking quite roughly, that anyone who can 
immediately sell, or who has contracted to purchase land 
within the description, i,e., either freehold, or leasehold 
having at least 21 years to run, can get himself put on the 
register as registered proprietor of the land. He can get 
himself put on the register practically in three ways. First, 
he can get put on with an absolute title by going to the 
Registrar and proving his title to the land in exactly the 
same way as under the old practice. He mast produce an 
abstract of title for 40 years to prove his title, and if he can 
prove it to the satisfaction of the Registrar, he can be put on 
the register as the registered proprietor of land with absolute 
title. Then, secondly, he can get on the register as the 
registered proprietor of the land with what is called a 
qualified title ; that is, a title which is perfectly good except 
for some qualification. For instance, he may be put on as 
the qualified owner, where the title is considered good for 
the last 25 years, but doubtful as to the time before. Then, 
if his name is on the register for another 15 years, his title 
will become perfectly good, because he will have 25 years' 
good title before being on the register, and 15 years after- 
wards; .and he can then turn it into an absolute title. I 
don't think, however, that there are many registered qualified 
titles. The third way, and very much the commonest way, is 
to be registered with a possessory title. To do that, the 
applicant has to produce either a conveyance to himself, or 
some other document of title, or a statutory declaration as to 
ownership. He simply has to prove that he is, as a matter 
of fact, the person who is now in possession of the land, and 
he gets what is called a possessory title. He will be 
registered as the proprietor, but his title will only be good 
until someone can come and prove a better one. The way in 
which his position is improved by being on the register is this, 
that if he is put on the register as proprietor of the land, even 
though it is only with possessory title, his title goes on getting 
better and better. He will not have to prove, as timo goes 
on that he has been in possession of the land for 20 years, or 
25 years, or whatever it is. All he will have to do will be to 
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reEer people tu the register, where tliej can sue that his name 
has been on the register for that time ; and, of course, when it 
has been on the register for anything like that time, any old 
objection to it will practically have disappeared. Now as to 
what actually happens when you are registered as the 
proprietor. The property included in the title, that is to say, 
the property which you propose to register, will be delineated 
on an ordnance map, on a very large scale, which is kept at 
the registry. It will be given a number, and be known for 
the future as the land included in the title number 2,173 (or 
whatever it is) : and you will be given a land certificate, which 
is a document certifying that you are the owner of a certain 
house, known, let us say, as No. 1, John Street, title number 
2,173, in the district of London, in the parish of St. Mary 
Abbots'. That is the certificate which is the evidence you 
have that you are entitled to the land numbered 2,173 on the 
register. Then, when you are once on the register, and your 
land or house is entered on the register, how is it to be 
transferred on sale ? The simplest way is to give what is 
called a statutory transfer of the land. A statutory transfer 
is a very simple matter indeed. It runs as follows : — 

" Land Transfer Acts, 1875 and 1897. 

" District of London. 

" Parish of St. Mary Abbots. 

" Title No. 2,173. 

" In consideration of £2,000, I, A. B., hereby transfer 
" to C. D. the land comprised in the title above 
" referred to. 
Then that is simply signed and executed like a deed. That 
is all that is necessary to convey land from one person to 
another, when you have once got on the register. Of course, 
when land is registered with an absolute title, there is no 
necessity for any purchaser to make tho least inquiry about the 
title. All he will have to do will be to go to tho register to 
see that, as a matter of fact, tho vendor is registered as the 
proprietor of the land comprised in title 2,173, without any 
entries as to cautions or restrictions against his name, and that 
no charges are entered on the charge register. He can take 
there and then a conveyance of the land in the form I have 
given, almost exactly in the same way as he would take a 
transfer of stock ; it is not more difficult than that, when once 
yon get the land registered with absolute title. Of course, 



where the land is registered with only a possessory title, that 
is not enongh ; because the fact that land has just been 
registered with a possessory title does not give the purchaser 
any security that the vendor has a good title to it. Therefore, 
where the land is registered with a possessory title the 
purchaser will still require an abstract of the title, bat only 
tip to the time of the registration ; so that the longer the land 
remains on the register, the shorter will the previous abstract 
become, until finally, when it has been on 40 years, the 
necessity for an abstract will entirely disappear. That is 
roughly the system of the transfer of land under the Act of 
1875. Then an Act was passed in 1897 which has made the 
question a very much more important one, because this 
machinery was never very largely adopted under the old Act, 
which was entirely voluntary. People did not often take the 
trouble to register their land. Under the Act of 1897, where 
it is compulsory — that is to say, in districts to which the 
system is applied by an Order in Council, and those districts 
now comprise the whole of London except the City — the 
rough result is that anyone purchasing either freeholds or 
leaseholds having at least 40 years to run, whether they are 
already registered or not, cannot obtain the legal estate in the 
property purchased unless he registers it. So that anybody 
in any part of London at this moment, excepting the City, 
taking an ordinary conveyance in the old form of a freehold 
house, or an assignment of a leasehold house, will get nothing 
whatever but an equitable title. The consequence of this is 
that no prudent purchaser would now take a conveyance of a 
house in any part of London, except the City, except through 
the machinery of the Land Transfer Acts. If he purchases 
unregistered land, he will take an ordinary conveyance 
and get himself registered as the proprietor. If he purchases 
registered land, of course he will take a statutory transfer. 
But a mortgage of land not on the register can still be 
made in the old way, although the land is in a district 
where the Act is compulsory. The compulsion of the Act 
does not apply to mortgages. A prudent mortgagee will 
never take a mortgage of registered land except by a 
registered charge ; but as long as the land is not registered it 
is still safe to take an ordinary old-fashioned mortgage of 
land, even although the land is in a district which has been 
scheduled under some Order in Council. As an instance of 
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the difference between purchaser and mortgagee under this 
compulsory Act, I will give you this case. A owns a house. 
No. 1, John Street, in a compulsory area, but it is not 
registered. A purchaser from him cannot get the legal estate 
except by registration under the Acts, but a mortgagee can 
take a legal mortgage without registration; and any 
subsequent registration will be subject to that mortgage — that 
is to say, that the owner of the equity of redemption will 
never be able to take away the security of the mortgagee 
who has taken his mortgage before registration. 

I now come to the question of mortgages and charges of 
registered land, and the manner in which they can be created. 
The first and best way of creating a mortgage of registered 
land is by a statutory instrument of charge, which is com- 
pleted by registration. That, again, is an extremely simple 
document, and it is in this form. It is headed, as in the 
case of a statutory transfer, with the district, parish, and the 
number of the title, and it runs as follows : 

" In consideration of £1,000 I, A B, hereby charge the 
" land comprised in the title above referred to 
" with the payment to C D on the 10th day of 
" June, 1898, of the principal sum of £1,000 with 
" interest at 5 per cent, per annum, payable on 
" the 10th day of June and the 10th day of 
" December in every year." 

This is the whole mortgage. There are several points to be 
noticed about that form. I daresay you will remember that, 
in the first lecture I gave you, I pointed out how very much 
there is, which is not expressed, but is left to be implied, in 
the ordinary form of mortgage. All that is implied in this 
form also, and a great deal more. The mortgage will be 
executed as a deed, and under Section 9, Sub-section 2, of the 
Act of 1897, there will be implied under it all the powers which 
are given by the Conveyancing Act ; that is, the power of sale, 
the power of appointing a receiver, and the power of insuring 
the property and adding the premiums to the security. But 
quite apart from that, every registered charge, in the absence 
of any entry to the contrary on the register, implies : first, 
a covenant to pay principal and interest, under Section 23 
of the Act of 1875 ; secondly, a power to enter into possession 
of the land, under Section 25 of the same Act ; and thirdly, 
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a right of foreclosure, under Section 26 of the some 
Act. A charge creditor will receive what is called a charge 
certificate, without production of which there can be no 
registered dealings with this charge. There is one point 
which, I think, should he remembered. A registered 
charge does not give the mortgagee the legal estate in the 
land, but the mortgagee can, on selling under his power, 
confer the legal estate on a purchaser. The truth is that 
under this system there is no advantage whatever to the 
mortgagee, at any rate in a mortgage of land with an 
absolute title, in getting the legal estate in the land. For 
purpose of priority, practically there is no advantage at all. 
I was asked a question some time ago, which I have put off 
answering until this evening, and that was as to how far 
" tacking " was possible under the Land Transfer Acts. It 
appears to be quite clear that " tacking " of registered 
charges is now impossible. You will remember, I hope, the 
main rule as to tacking. In order to tack a subsequent 
mortgage on to a first mortgage, to the exclusion of the 
second mortgage, two things are necessary. The first is that 
the first mortgage should he a legal mortgage ; the second, 
that the third mortgage should have been taken without 
notice of the second mortgage. In charges of land registered 
with an absolute title the legal estate will always remain in 
the mortgagor, and therefore the first of these conditions will 
always he impossible, because the mortgagee will not have the 
legal estate to tack his third mortgage on to; and in the 
second place, no one will be able to take a puisne encumbrance, 
without notice of a second mortgage, if he uses the most 
obvious and ordinary precautions, and looks at the register 
before he takes a mortgage on the property. It is, however, 
considered safer in taking a charge over a registered property 
to have the legal estate in the case of property registered with 
a possessory title : but it will be impossible to tack in this case 
also, because the puisne mortgagee will always have notice of 
any prior charge. In that case it is usual to have included in 
the charge the conveyance of the legal estate, subject to 
redemption, because that may be valuable, as against equitable 
claims arising before the first registration. Tou will remember 
that registration with possessory title is subject to claims 
arising before the first registration, and anybody who takes a 
charge from a person having a possessory title may find himself 
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in a bad position as regards previous equitable claims of 
which he has had no notice, unless he gets the legal estate. 
In order to give the mortgagee the legal estate, the mortgage 
is drawn in a slightly different form ; after charging the land, 
the mortgagor goes on — 

" And do hereby convey the said land unto and to the 
" use of the said C. D. in fee simple, subject to 
" redemption on payment of the said principal 
" sum and interest on the date above mentioned 
" for that purpose." 

That, you see, gives the mortgagee the legal estate. 
Where yon are taking a mortgage of land registered with an 
absolute title, yon want nothing whatever, except the simple 
statutory charge ; but where you are taking a mortgage of 
land registered with a possessory title, you are safer if you 
take, besides the ordinary statutory charge, a conveyance 
of the legal estate. That is the first way of mortgaging 
registered land. The second way I only mention in order 
to show that it is a very bad way ; and that is to take 
a mortgage oft the register. There is nothing to prevent a 
registered owner from giving an ordinary legal mortgage of 
his land, without any reference to the register at all, just as if 
these Acts had never been passed. The mortgagee will get 
the legal estate, and it may seem at first sight that there is no 
reason why he should not be just as well off as if he had done 
it the other way. But I think the result of experience has 
been to show that he will make a great mistake. As long as 
the mortgagee gets his interest he is all right, bat if he wants 
to sell or foreclose, he is immediately in difficulties. If he 
wishes to sell, anyone purchasing from him must, in order to 
get a good title, get himself put on the register. How is the 
mortgagee, having a power of sale under the mortgage, to 
put any purchaser from him on the register ? The Registrar 
knows nothing whatever about him. If he has the land 
certificate from the mortgagor, he can, with some expense and 
considerable trouble, get the register rectified. That is to 
say, he can bring an action, or take proceedings before the 
Registrar, to get his name put on the register instead of that 
of the mortgagor, but that is a rather long and difficult 
process. He would have to do just the same thing if he 
wanted to foreclose. If he does not get hold of the land 
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certificate from the mortgagor, I am told there is no apparent 
way under the Act for him to carry the foreclosure or the sale 
into effect at all. At any rate, there would be great difficulty. 
But I need not go into the details of all these difficulties; the 
net result is, and I think everybody is agreed on this point, 
that it is a very bad plan, if you are lending money on 
mortgage of registered land, to take a mortgage off the 
register ; that is, to take the mortgage in the old form. If 
you by any chance have taken such a mortgage, then it is an 
essential precaution to insist on having the custody of the 
mortgagor's land certificate. Then the third way of mortgage 
is a charge by deposit of the land certificate. That I need 
not say much about. It is practically equivalent to a 
mortgage by deposit of title deeds. It would generally be a 
transaction of a temporary nature. It must be remembered 
that a registered proprietor cannot make any registered 
disposition of his land, without producing the land certificate ; 
so that if he gives his land certificate to a bank as a security 
for a charge, he will be unable to do anything at all with his 
registered land, or dispose of it in any way, unless the bank 
gives up the land certificate; and the bank will be very 
nnlikely to give this up without getting their money paid off. 
The bank should give notice of the deposit of the land 
certificate to the Registrar, so as to prevent the mortgagor 
swearing that it has been lost or destroyed, and getting a new 
one issued. 

Statutory charges are transferred by registered transfers 
in a form which I will read. It is headed in the same way 
as a statutory charge, and it runs as follows : — 

" In consideration of £1,000, I, A. B., hereby transfer 

" to C. D. the charge dated 20th day of June, 

" 1898, and registered the 21st day of June, 1898, 

" of which I am the registered proprietor." 

That is all, and it is a complete and perfectly good 

transfer of the mortgage. There are two points to be noticed 

in this connection. One is that it is still advisable to obtain 

the concurrence of the mortgagor, so that you may be certain 

that the whole amount of the original mortgage is still due, 

and that none of it has been paid off. The other point is, 

that if for any reason a conveyance of the legal estate was 

taken in the original charge, there must be a conveyance of it 

included in the transfer. 



Then, as to enforcing theBe charges. The charge-creditor 
has all the old remedies — sale, foreclosure, and everything 
else. As to foreclosure, Rule 110 puts very shortly and clearly 
exactly how it is done. " When the proprietor of a registered 
" charge obtains an order for foreclosure absolute, the order 
" or an office copy thereof shall be delivered to the Registrar, 
" who shall thereupon enter the proprietor of the charge as 
" proprietor, subject to prior charges, of the land, the equity 
" of redemption in which is foreclosed." That is to say, you 
take ordinary proceedings for foreclosure, and as soon as yon 
get an order absolute you send it, or a copy of it, to the 
Registrar. The Registrar, on receiving that, will strike out 
the name of the registered proprietor of the land and insert 
your name instead, and will of course strike your name ont 
as proprietor of the charge. That is the machinery, and it 
is very simple. If the charge is not a registered charge, the 
mortgagee, besides obtaining an order for foreclosure absolute, 
must obtain an order from the Jndge for rectification of the 
register. Otherwise the Registrar would have nothing to go 
upon. I do not know that I need give you the form of 
discharge of a registered charge, but perhaps it is as well that 
I should. When a mortgage is paid off, the mortgagee signs 
a deed in this form : " I, C D, hereby admit that the charge 
" dated the 20th day of June, 1898, and registered the 21st 
" day of June, 1898, of which I am the registered proprietor, 
" has been discharged." That is given to the Registrar, and 
he simply strikes ont the name of the owner of the charge. 
You will see that the whole machinery is very simple, when 
once you get the land on the register. There is one other 
matter which is rather important to consider, and that is the 
position of an incumbrancer under incumbrances prior to the 
first registration of the land. Yon will remember that land 
may be registered in spite of the mortgage. If I have a 
mortgage on your land, although it is in a district where 
compulsion has been applied, you can get your land registered 
whenever you like, and I cannot prevent you. But I can do 
this. Under Section 60 of the Act of 1875 the mortgagee 
can enter on the register a caution against registration ; the 
result of which is that the Registrar will not register the 
land without giving the mortgagee notice, and then he can 
take any precautions he likes. The question has been 
raised, and has been discussed at some length in the second 



appendix to Messrs. Brickdale and Sheldon's book (page 470), 
whether mortgagees of land in districts to which compulsion 
has been applied should take this precaution — that is to say, 
whether, if anybody at the present moment has a mort- 
gage of land in any part of London, excepting the City, 
he ought immediately to put on the register of that district 
a caution against registration by his mortgagor. The 
learned authors came to the conclusion that a first mort- 
gagee probably need not do bo. The first mortgagee in 
ordinary cases will hold the title deeds. The mortgagor, 
not having the title deeds, will have great difficulty in 
obtaining registration of his title. He will certainly be 
quite unable to get registered with absolute title, and he 
will probably be unable to obtain registration even with a 
possessory title ; because the Registrar, before he actually 
enters a name, will require the production of a purchase deed. 
The only way in which he could get registration would be by 
making an affidavit that the deeds had been destroyed ; and 
there seems no reason why he should do that. It is understood 
that a Registrar will always, when he finds out there has been 
a mortgage, give notice to the mortgagee before any title is 
registered, I think you may take it that a first mortgagee, 
having the deeds, will not find it necessary to take out a 
caution against registration. If he gets notice of registration, 
he should do one of two things. He should either apply for 
registration, as proprietor of the incumbrance, in which case, 
under Rule 121, he will obtain a certificate of incumbrance, 
and will be practically in the position of registered owner of 
a charge ; or else, if he does not care to do that, he should 
stipulate for the custody of the land certificate j and if he 
does that the mortgagor will not be able to do anything 
without his knowing about it. But where the mortgage is a 
second mortgage, or where for any reason there are no title 
deeds, I think the mortgagee would be well advised to enter 
a caution on the register against registration. I hope you 
clearly understand what I mean about this point. This is the 
case of a district where compulsion has been applied, and 
where you have, and perhaps have had for years, a niortgag/e 
on land or on houses. If you have a first mortgage, and 
hold the title deeds, you need not do anything ; if you 
have a second mortgage, or if there are no title deeds, you 
would be wise to go to the Registry and at once enter a 
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caution against the registration of the property on which you 
have a mortgage. Where a mortgagee, under a mortgage 
prior to first registration with absolute title, forecloses, he 
must either be registered as the proprietor of the mortgage 
first, and then foreclose, or he must apply to the Court for 
the rectification of the register. Where the registration is 
only with possessory title, the mortgagee can do one of two 
things : if he likes, after he has foreclosed, he can apply 
to the Court or the Registrar for the removal of the possessory 
title, without applying for registration himself : if he does not 
like to do that, he can apply for registration in his own name; 
and that is what he has got to consider when it comes to 
foreclosing his mortgage. I should think, if he were wise, he 
would probably apply to be registered as proprietor of the 
land. 

Well, Gentlemen, that is all I have got to say to-night, 
and that is the end of my last lecture. I am sure I have 
had a very good audience, and I hope you have learned 
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